
 

 

UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 
 
PJM Interconnection, L.L.C.    )    Docket No. EL05-121-006 
 
 
 

REQUEST FOR REHEARING  
OF THE ILLINOIS COMMERCE COMMISSION 

 
Pursuant to Rule 713 of the Federal Energy Regulatory Commission’s (“Commission”) 

Rules of Practice and Procedure, 18 C.F.R. §385.713, the Illinois Commerce Commission 

(“ICC”) hereby submits this Request for Rehearing of the Commission’s Order on Remand 

issued on March 30, 2012, in the above-captioned docket.1   

I.  BACKGROUND 

On April 19, 2007, the Commission issued its order approving a proposed postage stamp 

cost allocation methodology for new 500-kV and above transmission facilities in PJM.2  On May 

16, 2007, the ICC submitted a request for rehearing of Opinion 494, arguing that by accepting 

the postage stamp cost allocation proposal offered by PJM in its Reply Brief when there are clear 

cost causers and identifiable beneficiaries for those facilities, the Commission departed from its 

own long-held cost causers/beneficiaries pay transmission cost allocation methodology.3   On 

January 31, 2008, the Commission issued Opinion 494-A, wherein, the Commission denied the 

requests for rehearing of Opinion 494, restating the assertion that transmission facilities that 

operate at or above 500 kV provide region-wide reliability benefits, and reaffirming its finding 

                                                 
1 PJM Interconnection, L.L.C., 138 FERC ¶ 61,230 (2012) (“March 30 Order”).  
2 PJM Interconnection, L.L.C., 119 FERC ¶ 61,063 (2007) (“Opinion 494”), order on reh’g, Opinion No. 494-A, 

122 FERC ¶ 61,082 (2008). 
3 ICC Request for Rehearing, filed June 25, 2010, Docket No. EL05-121-006, at 2. 
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that the postage stamp rate approach is justified because the benefits of such facilities are 

sufficiently broad.4   

On February 8, 2008, the ICC filed a petition with the United States Court of Appeals for 

the Seventh Circuit (“Seventh Circuit Court”) for review of Opinions 494 and 494-A.  On April 

13, 2009, the Seventh Circuit Court heard arguments from both petitioners and respondents.  On 

August 6, 2009, the Seventh Circuit Court of Appeals issued an order granting the petitions for 

review regarding postage stamp cost allocation for new 500 kV and above facilities and 

remanding Opinion 494 back to the Commission for further proceedings because the 

Commission failed to make a reasoned decision based upon substantial evidence in the record.5    

On January 21, 2010, the Commission issued an Order Establishing a Paper Hearing 

Process in response to the Seventh Circuit Court’s remand of Opinion 494.6  The intent of the 

paper hearing process was to establish procedures to allow parties to supplement the record in 

this proceeding.7  To that end, the Commission provided PJM and other parties with a list of 

questions including the results of exclusively applying either a distribution factor (“DFAX”) 

approach or a postage stamp approach to cost allocation for a specific set of transmission 

expansion projects.8  On May 28, 2010, the ICC filed Initial Comments.  On June 25, 2010, the 

ICC filed Reply Comments. 

On March 30, 2012, the Commission issued its Order on Remand in this case (“March 30 

Order”) reaffirming its position that all load interconnected to the PJM transmission network 

receives benefits from new 500 kV and above transmission facilities and finding the postage 

                                                 
4 Order 494-A, at P 63. 
5 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, 477 (7th Cir 2009). 
6  PJM Interconnection, L.L.C., 130 FERC ¶ 61,052 (2010) (hereinafter, “Paper Hearing Order”).  
7 Paper Hearing Order, at P 9. 
8 Paper Hearing Order, at P 10-12. 
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stamp cost allocation  methodology to be just and reasonable.9  In so doing, it took official notice 

of a large amount of external materials that it alone identified and made public on April 2, 2012, 

three days after it issued its March 30 Order. 

II. LIST OF ISSUES AND SPECIFICATION OF ERRORS 

  1.  The Commission Violated the Federal Power Act by Fixing the Exclusive Use of a 
Postage Stamp Cost Allocation Methodology as the Rate Design for New 500 kV and 
above Transmission Lines Without Demonstrating that is Just and Reasonable and Not 
Unduly Discriminatory or Preferential.   Federal Power Act, 16 U.S.C. §824d(a)(b); 16 
U.S.C. §824e. 

2.   The Commission erred by Disregarding and Obscuring the Asymmetry of the 
East/West Dynamics, including Physical Geography and Electrical Topology, of PJM’s 
Region in a Manner that was Arbitrary, Capricious and Manifestly Contrary to the 
Federal Power Act. 16 U.S.C. §824d(a)(b); 16 U.S.C. §824e; Chevron USA v. Natural 
Resources Defense Council, Inc. et al., 467 U.S. 837, at 843, 844 (1984).  

3.  The Commission Erred by Failing to Make a Reasoned Decision Based Upon the 
Substantial Evidence in the Record as Required by the Seventh Circuit Court, Violated 
the Due Process Clause of the United States Constitution and the Administrative 
Procedure Act (APA) when it Based its March 30 Order on Materials not Submitted at 
the Hearing, including the ISO/RTO Metrics Report from another docket, Rather than 
the Evidence in the Record, and to the Extent it is Relevant, Misapplied Information 
from the Report. Federal Power Act, 16 U.S.C. §825l(b); Illinois Commerce Commission et 
al. v. FERC, 576 F.3d 470 at 477 (7th Cir. 2009)(Commission failed to make a reasoned 
decision based upon substantial evidence in the record, so the case must be remanded for 
further proceedings); U.S. Constitution, Amends 5, 14; APA, 5 USCA §554 (b)(3). 

4.  The Commission Erred by Misinterpreting the Requirements of Both the Seventh 
Circuit Decision and the Cases Cited in the Seventh Circuit Decision and by Failing to 
Meet its Duty of Comparing the Costs Assessed Against a Party to the Burdens Imposed 
or Benefits Drawn by that Party. Illinois Commerce Commission et al. v. FERC, 576 F.3d 
470 at 477 (7th Cir. 2009)(the Commission cannot use the presumption that new transmission 
lines benefit the entire network to avoid the duty of comparing the costs assessed against a 
party to the burdens imposed or benefits drawn by that party.) 

5.  The Commission Erred by Establishing an Unjust and Unreasonable Cost Methodology 
that Allocates Costs to Load for Which there are No Commensurate Corresponding 
Benefits; Many of the Alleged Benefits that the Commission Finds to be Produced by 
New 500 kV and Above Projects in PJM are not Benefits that Redound to Load, But the 
Costs of Such Facilities are Passed Through to Load Under the Postage Stamp Cost 

                                                 
9 March 30 Order, at P 125. 
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Allocation Approach.  Federal Power Act, 16 U.S.C. §824d(a)(b); St. Michaels Utilities 
Commission v. FPC, 377 F.2d 912 (4th Cir. 1967); Public Service Co. of Indiana v. FERC, 
575 F. 2d 1204, 1211 (7th Cir. 1978)(cost burden should follow cost causation); Illinois 
Commerce Commission et al. v. FERC, 576 F.3d 470 at 477 (7th Cir. 2009)( the Commission 
should have a plausible reason to believe that the benefits [of those allocated costs] are at 
least roughly commensurate with those utilities’ share of total electricity sales in PJM’s 
region). 

 6.  The Commission Erred by Choosing a Cost Allocation that is Speculative and Not 
Shown to be Just and Reasonable; the Commission did not Establish that a Postage 
Stamp Transmission Cost Allocation Captures Change-in-Use Benefits Over Time any 
Better than a Static DFAX Allocation. Illinois Commerce Commission et al. v. FERC, 576 
F.3d 470 at 476 (7th Cir. 2009) (“alleged benefits are simply too speculative and unsupported 
to be taken into account”); Federal Power Act, 16 U.S.C. §824d(a)(b).   7.  The Commission 
Violated the APA “Arbitrary or Capricious” Standard by Drawing Conclusions which 
Cannot Reasonably be Reached from the Materials Cited by the Commission. Administrative 
Procedure Act, 5 U.S.C.A. § 706(2)(A); Braintree Electric Light Department, et al. v. FERC, 
667 F.3d 1284 (DC Cir. 2012); Federal Power Act, 16 U.S.C. §825l(b). 

7.  The Commission Violated the APA “Arbitrary or Capricious” Standard by Drawing 
Conclusions which Cannot Reasonably be Reached from the Materials Cited by the 
Commission. Administrative Procedure Act, 5 U.S.C.A. § 706(2)(A); Braintree Electric 
Light Department, et al. v. FERC, 667 F.3d 1284 (DC Cir. 2012); Federal Power Act, 16 U.S.C. 
§825l(b). 

8.  The Commission Erred in Misinterpreting Sensitivity Analyses Provided by PJM, in 
Concluding that a Static DFAX Analysis is Inherently Defective, and by Failing to Even 
Take the Analysis Into Account in the New Rate Design.  Illinois Commerce Commission 
et al. v. FERC, 576 F.3d 470 at 476, 477 (7th Cir. 2009)(Commission failed to make a 
reasoned decision based upon substantial evidence in the record; all approved rates must 
reflect to some degree the costs actually caused by the customer who must pay them; the 
Commission should have a plausible reason to believe that the benefits are at least roughly 
commensurate with those utilities’ share of total electricity sales in PJM’s region); Chevron 
USA v. Natural Resources Defense Council, Inc. et al., 467 U.S. 837, at 843, 844 
(1984)(agency action will not get deference if arbitrary, capricious, and manifestly contrary 
to the statute).  Federal Power Act, 16 U.S.C. §§ 824d(a)(b), 825e(a). 

9.  The Commission Erred by Arbitrarily and Capriciously Failing to Consider Alternative 
Approaches in the Record, Such as Commissioner LaFleur’s Recommendation to Begin 
with what is Valuable and Search for a Solution that Bridges any Remaining Gaps. 
Illinois Commerce Commission et al. v. FERC, 576 F.3d 470 at 477 (7th Cir. 
2009)(Commission failed to make a reasoned decision based upon substantial evidence in the 
record). 
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10.  The Commission Erred by Failing to Make its Decision Based Upon the Substantial 
Evidence in the Record, Failing to Provide Parties an Opportunity to Respond to the 
External Materials Relied Upon for the Decision, Failing to Adhere to the Cost 
Causation Method of Cost Allocation, and Failing to Examine the Decision’s Impacts in 
their Entirety. Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, at 477 (2009); 
Administrative Procedure Act (“APA”), 5 USCA §554 (b)(3); St. Michaels Utilities 
Commission v. FPC, 377 F.2d 912 (4th Cir. 1967); Williston Basin Interstate Pipeline 
Company v. FERC, 165 F.3d 54 (DC Cir. 1999); FPC v. Hope Natural Gas Co., 320 U.S. 
591 (1944); 16 U.S.C. §824d(a)(b); Federal Power Act, 16 U.S.C. §§824e(a), 825l(b). 

III. ARGUMENT 

1.  The Commission Violated the Federal Power Act by Fixing the Exclusive Use of a 
Postage Stamp Cost Allocation Methodology as the Rate Design for New 500 kV and 
above Transmission Lines Without Demonstrating that it is Just and Reasonable and 
Not Unduly Discriminatory or Preferential. 

Even assuming the Commission’s position that PJM’s DFAX methodology of cost 

allocation was unjust and unreasonable, the Commission must still determine a just and 

reasonable rate to be thereafter observed.10  The Commission failed to establish a just and 

reasonable rate in this proceeding.  The March 30 Order concludes that a postage stamp cost 

allocation for new 500 kV and above transmission lines in PJM is just and reasonable.11  The 

substantial evidence in the record shows otherwise.  The Commission reasons that it is not 

required to “choose the best solution, only a reasonable one.”12  However, the Commission’s 

decision to approve exclusive use of a postage stamp cost allocation methodology for new 500 

kV and above transmission lines in PJM is neither just, nor reasonable, and goes against the 

substantial evidence in the record.  As explained below, the record shows that as the postage 

stamp cost allocation methodology operates in PJM, it is unduly preferential toward loads in the 

Eastern zones of PJM and unduly discriminatory towards loads in the Western zones of PJM.    

                                                 
10 Federal Power Act, Section 206, 16 U.S.C. §824e. 
11 March 30 Order, at P 49. 
12 March 30 Order, at P 48. 

20120427-5342 FERC PDF (Unofficial) 4/27/2012 4:24:58 PM



 

6 

 

While Commissioner LaFleur stated in her dissent that the majority has persuasively 

demonstrated that a cost allocation methodology for 500 kV lines that relies exclusively on 

DFAX is not just and reasonable,13  Commissioner LaFleur further stated that the postage-stamp 

cost allocation methodology adopted by the majority is an overbroad solution to the 

shortcomings of a single snap-shot application of the DFAX methodology.14  The ICC agrees 

with Commissioner LaFleur on this point.  The exclusive use of the postage stamp cost allocation 

methodology that was approved in the March 30 Order is flawed in that it gives no weight to cost 

causation as a factor in the cost allocation formula and ignores identified or identifiable direct 

beneficiaries.  As Commissioner LaFleur correctly noted, PJM specifically identifies projects in 

its transmission expansion plan to address specific forecasted reliability violations in identified 

locations.15  Commissioner LaFleur explains that these facilities are “but for” projects--intended 

to address specific identified reliability violations and to benefit specific and identifiable sets of 

customers by the elimination of those violations.  Commissioner LaFleur points out that the 500 

kV lines included in the 2004 RTEP, for example, were identified as “specific solutions to 

specific problems.”16  She explains that those lines were not included in the 2004 RTEP because 

they were regarded as having broad regional benefits or as part of some portfolio approach.17  

The ICC agrees.  Indeed, the Commission has already acknowledged that the need for the 500 

kV lines included in PJM’s regional transmission expansion plans were intended to address 

“degraded reliability in Eastern PJM”18  This fact was noted by the Seventh Circuit Court.19  

                                                 
13 March 30 Order, LaFleur Dissent, at 2. 
14 March 30 Order, LaFleur Dissent, at 1. 
15 March 30 Order, LaFleur Dissent, at 1. 
16 March 30 Order, at P 116. 
17 March 30 Order, LaFleur Dissent, at 1.  
18 PJM Interconnection, L.L.C., 122 FERC ¶ 61,082, at P 13.  
19 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, at 477 (2009).  
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In sum, 500 kV and above facilities are included in PJM’s regional transmission 

expansion plan to address specific forecasted reliability violations in specific locations and are 

intended to benefit specific identifiable sets of customers that would otherwise suffer degradation 

in quality of service from the forecasted reliability violations.  In order for the postage stamp cost 

allocation of these 500 kV and above facilities to be just and reasonable, the contribution to cost 

causation and the direct reliability benefits that they provide would need to be roughly evenly 

distributed across the PJM region.  Such a condition is necessary for a postage stamp cost 

allocation to result in costs being allocated to each utility zone reasonably commensurate to the 

benefits expected to be received by the load in that utility zone.20  However, the Commission’s 

March 30 Order has not demonstrated that contribution to cost causation and the direct reliability 

benefits provided by 500 kV and above facilities are roughly evenly distributed across the PJM 

region.   

For example, the “electrical distance or ‘reach’” issue discussed by the Commission 

demonstrates that direct reliability benefits of a 500 kV or above transmission facility are not 

uniform.21  That discussion demonstrates that, for transmitting 1200 MW’s for example, 345 kV 

lines have an effective electrical “reach” of 50 miles, 500 kV lines have an effective electrical 

“reach” of 200 miles, and 765 kV line have an effective electrical “reach” of 600 miles.  This 

information helps illustrate how any benefits associated with 500 kV lines diminish over 

                                                 
20 This assertion is based on the assumption that, if there are any unquantifiable network benefits produced by the 

transmission facilities, those un-quantified benefits would also need to be roughly evenly distributed across the 
PJM region.  In re-affirming the postage stamp cost allocation methodology, the Commission’s March 30 Order 
implicitly assumes that there are such unquantifiable network benefits and that they are roughly evenly distributed 
across the PJM region.  Despite this assumption that is implicit in the Commission’s re-affirmation of the postage 
stamp cost allocation methodology, the Commission explicitly recognizes that, to the extent there are 
unquantifiable network benefits of a 500 kV, they “radiate out from the upgraded facility”.  See, March 30 Order, 
at P 60.  So, the Commission’s embrace of the postage stamp methodology is undermined not only by the 
acknowledged unequal distribution of cost causers and direct beneficiaries across the PJM region but also by the 
unequal distribution of indirect beneficiaries (if any) and positive externalities (if any). 

21 March 30 Order, at P 103. See also, the diagram on page 53 of the March 30 Order. 
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distance.  For example, Chicago is located 561 miles from Pruntytown, West Virginia, the 

western terminus of the 500 kV TrAIL line.  Cleveland, Ohio is located 231 miles from 

Pruntytown, West Virginia.  So even though Pruntytown, West Virginia lies in what is described 

by the Commission as western PJM, it appears that any 500 kV facility that terminates at that 

point (e.g., TrAIL) has little ability to provide quantifiable benefits to many load areas in 

Western PJM, particularly for Illinois and Ohio, due to its electrical “reach.”  Since the vast bulk 

of the 500 kV projects at issue in this case are located east of Pruntytown, West Virginia, it 

appears many load areas within PJM will receive minimal benefit from those projects given their 

limited electrical “reach” of 200 miles.22 

Furthermore, the Commission acknowledges that unquantifiable network benefits of a 

transmission upgrade, if any, “radiate out from the upgraded facility”.23  This “radiating out”  

implies that, to the extent that there are unquantifiable network benefits of a 500 kV and above 

facility, the benefits diminish as the distance from the facility increases.     

The ICC acknowledges that there are benefits to being a member of an integrated 

network—some of which may be unquantifiable.  However, that matter has little or nothing to do 

with determining the just and reasonable cost allocation for specific new 500 kV and above 

transmission facilities in PJM.  It is illogical and not reasonable to assume that the cost causation 

and benefits (direct or indirect) of a 500 kV and above transmission line provide benefits that are 

evenly or even roughly distributed across the entire PJM region.  In this way, as Commissioner 

LaFleur explained, exclusive reliance on the postage stamp method, as adopted by the majority 

in the March 30 Order, “is an overbroad solution to the shortcomings of the flow-based DFAX 

                                                 
22 The Commission acknowledges that “not all [of the 500 kV and above projects at issue in this case] are located 

proximate to all PJM utilities.” (March 30 Order, at P 97.).  In making that statement, the Commission shows 
mastery in the art of understatement.   

23 March 30 Order, at P 60. 
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methodology.”24   Moreover, the exclusive use of the postage stamp cost allocation approach 

does not allocate costs roughly commensurate with the benefits that projects provide to the cost 

causers and the direct (or indirect) beneficiaries.  Indeed, in the case of the 500 kV and above 

lines that were included in PJM’s RTEP, the cost causers and direct beneficiaries were clearly 

identified, yet the majority would have the costs allocated on a pro-rata share, postage stamp 

basis.  In this way, the postage stamp method is unduly preferential to those utilities that are cost 

causers and direct beneficiaries and unduly discriminatory to those utilities that do not benefit or 

receive only unknown indirect benefits through positive externalities.        

Similarly, the Commission is mistaken in its assertion that the postage stamp cost 

allocation “sends the correct incentives to plan new transmission facilities that benefit all 

parties.”25  Unless the benefits of a transmission project truly are spread equally amongst the 

utilities in the system, the postage stamp cost allocation will skew incentives and distort efficient 

business decisions by insulating certain utilities from the true costs of transmission projects for 

which they advocate, rather than pursuing an alternative solution (such as installation of a 

generator or development of a demand response program).       

While the Commission contends that it has to only choose a “reasonable” cost allocation 

approach, and not the best approach, the exclusive use of a postage stamp method to allocate the 

cost of new 500 kV and above transmission lines is not just and reasonable.  Such a method is 

unduly preferential to the cost causers/direct beneficiaries of new facilities and unduly 

discriminates against non-beneficiaries and indirect beneficiaries by allocating the same pro rata 

share of costs to both classes.  As the next section explains, applying the postage stamp method 

                                                 
24 March 30 Order, LaFleur Dissent, at 1. 
25 March 30 Order, at P 114. 
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to 500 kV and above facilities is unduly preferential to utilities in eastern PJM and unduly 

discriminatory to utilities in western PJM.  

2.  The Commission erred by Disregarding and Obscuring the Asymmetry of the 
East/West Dynamics, including Physical Geography and Electrical Topology, of PJM’s 
Region in a Manner that was Arbitrary, Capricious and Manifestly Contrary to the 
Federal Power Act.  

The Seventh Circuit Court’s decision insightfully described the east/west asymmetry in 

the physical geography and electrical topology of the PJM region.   Specifically, the Court 

stated: 

The objections to the Commission’s ruling pivot on an asymmetry between the 
eastern and western portions of PJM’s region. In the west the electrical generating 
plants usually are close to the customers-Chicago for example is ringed by power 
plants. As a result, relatively low-voltage transmission facilities-mainly 345kV- 
are preferred.  In the east, where the power plants are farther away from the 
customers, 500 kV and even higher-voltage transmission facilities are preferred, 
because high voltage is more efficient than low for transmitting electricity over 
long distances.26    
 
In applying a postage stamp cost allocation methodology to 500 kV and above facilities, 

the Commission’s March 30 Order does not reasonably address these actual, physical 

asymmetries.  The March 30 Order expends a considerable amount of ink detailing the 

incremental reliability of 500 kV and above lines relative to 345 kV lines.27  However, the March 

30 Order doesn’t address the very real probability that 500 kV lines will never be constructed in 

the western zones of PJM because, in the western PJM zones, the primary transmission voltage 

level used to transmit bulk power to loads from generators is 345 kV.  Indeed, the March 30 

Order acknowledges that the MISO transmission system, which interconnects at numerous points 

                                                 
26 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, at 475 (2009).  
27 March 30 Order, at P 56-59. 
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to the transmission system of the western PJM zones, is, like western PJM, also built around a 

345 kV framework.28   

As the Seventh Circuit Court observed, 

So far as appears, few  if any such facilities [500 kV] will be built in the 
objectors’ service area, that is, in the Midwest, within the foreseeable future. The 
Commission seems not to care whether any will ever be built, because the reasons 
it gave for approving PJM’s new pricing method are independent of where the 
facilities are located.29 
 
 The majority’s decision in the March 30 Order does not address the Court’s concern 

regarding the asymmetry between the eastern and western portions of the PJM region and 

ignores the likelihood that  500 kV facilities will continue to not be favored in the western region 

of PJM due to the west’s existing architecture –regardless of any reliability benefits the 

Commission may perceive of 500 kV facilities.  It appears that the Commission still doesn’t care 

whether or not any 500 kV facilities will ever be built in the western zones of PJM because the 

reasons the Commission provides for supporting that allocation methodology continue to be 

independent of where the facilities are located.  

To the extent that the Commission’s March 30 Order addresses the east/west asymmetry 

issue at all, it does so simply by redefining what is “east” and what is “west”.  The Seventh 

Circuit decision clearly and logically defined western PJM as follows: 

Here the Ohio commission joins its Illinois counterpart, representing the interests of the 
midwestern utilities in PJM's region, in objecting to PJM's proposed method, approved by 
FERC, for pricing new transmission facilities that have a capacity of 500 kilovolts or 
more.30 
 

                                                 
28 March 30 Order, at Footnote 201. 
29 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, at 475 (2009).  
30 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, at 474 (2009). 

20120427-5342 FERC PDF (Unofficial) 4/27/2012 4:24:58 PM



 

12 

 

The Court further clarified that western PJM consists of the “objectors’ service area, that 

is, in the Midwest.”31  Thus, the Court reasonably defined western PJM as comprising the 

“midwestern utilities in PJM’s region” whose interests and whose customers’ interests 

are represented by the Ohio and Illinois commissions.  Thus, western PJM would include, 

particularly, the American Electric Power zone and the ComEd zone, but not utility zones 

east of Ohio.  

On the other hand, the Commission’s March 30 Order re-defines western PJM as the 

“midwestern utilities” that are in PJM’s “Western PJM Sub-Region.”32  The Commission states 

that PJM’s “Western PJM Sub-Region “consists of the Allegheny Power, AEP, ComEd, Dayton, 

Duke Energy Ohio and Kentucky, Duquesne, and American Transmission Systems, Inc. 

zones.”33  The Commission illustrates its creative definition of western PJM with the map on 

page 31 of the March 30 Order.  A casual look at the Commission’s map shows that the 

Commission believes “western PJM” to extend eastward into Virginia and Maryland and that 

some parts of “western PJM” are actually located in Pennsylvania to the east of parts of PJM’s 

Mid-Atlantic sub-region.  Based on this map, the “Midwestern utilities” are operating 

transmission facilities in Virginia, West Virginia, Maryland, and eastern portions of 

Pennsylvania.  Clearly, the Commission’s re-definition of “western PJM” is nonsense and the 

purpose of that re-definition is to obscure and mislead regarding the extent that true Midwestern 

utilities benefit from the 500 kV and above transmission lines planned and built in eastern PJM.     

Notably, using the Commission’s creative new definition of western PJM, the 

Commission designates significant 500 KV projects such as TrAIL and PATH as being at least 

                                                 
31 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, at 475 (2009).  
32 March 30 Order, at Footnote 85. 
33 March 30 Order, at Footnote 98. 
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partially located in “western PJM”, particularly noting the State of West Virginia as being in 

western PJM. 34  The Commission states that TrAIL and PATH, which are both major 500 kV 

and above projects, “were approved to be located in western PJM, and to address reliability 

violations in western PJM.”35  Once again, the Commission particularly cites the state of West 

Virginia as being in western PJM. 36 

In redefining “western PJM” to include states the Seventh Circuit Court considered to be 

“eastern PJM” , the Commission completely misses the point the Seventh Circuit Court is 

making.  If the states of Illinois and Ohio are required to pay their pro rata share of the costs of 

projects designed for and disproportionately benefitting the other states in PJM, it does make not 

any difference whether the area whether the area such states are located is called the “Midwest” 

or “the objectors service area” or any other term. The point is that such objecting states are 

required to pay for costs for which they receive little or no benefit and that is unjust and 

unreasonable.  

 The Commission’s designation of  West Virginia as being in western PJM (even 

acknowledging any historical anachronisms supporting such designation)37, nevertheless 

diverges from the Seventh Circuit Court’s characterization, and, furthermore, it does not 

accurately portray  the physical geography or electrical topology of the objectors’ service areas.  

The Commission’s creative redefinition of what constitutes east and what constitutes west cannot 

                                                 
34 March 30 Order, at Footnote 90 and Footnote 154. 
35 March 30 Order, at P 87. 
36 March 30 Order, at Footnote 154. 
37 For example, when Allegheny Power joined PJM, it was designated as “western PJM” to distinguish it form 

Classic PJM, which was historically made up of the traditional PJM companies. As utilities to the west of 
Allegheny Power proceeding to also join PJM, they also were classified by PJM into the “Western PJM Sub-
region”.  It appears that PJM treated any utility located generally west of Classic PJM as Western PJM. 
Consequently, PJM’s categorization of utilities into sub-regions, particularly the Western Sub-Region is a remnant 
of vestigial nomenclature of the Classic PJM era and has no relationship to the physical geography and electric 
topology of the current PJM system.  
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erase the east/west asymmetry noted by the Seventh Circuit Court and should not be used to 

obscure the matter.  Regardless of the label, however, the facts remain clear.  For Illinois and 

Ohio utilities, cost responsibility for lines designed to address reliability problems in eastern PJM 

allocated under a postage stamp design would be 6,841 percent higher for ComEd, 17,761 

percent higher for DP&L, and 1,360 percent higher for AEP, relative to a DFAX based design.38  

This is unduly discriminatory on its face and violates the Federal Power Act. 

As explained above, the Commission’s March 30 Order has either not addressed or 

misleadingly obscured the east/west asymmetry issue identified by the Seventh Circuit Court.   

In order for a cost allocation methodology to be just and reasonable as applicable to the PJM 

region, it must account for these fundamental east/west asymmetries and not produce 

extraordinarily disparate and unsupportable results. 

3.  The Commission Erred by Failing to Make a Reasoned Decision Based Upon the 
Substantial Evidence in the Record as Required by the Seventh Circuit Court, Violated 
the Due Process Clause of the United States Constitution and the APA when it Based its 
March 30 Order on Materials Not Submitted at the Hearing, including the ISO/RTO 
Metrics Report from another docket, Rather than the Evidence in the Record, and to 
the Extent it is Relevant, Misapplied Information from the Report.    

The ICC notes that much of the material that the Commission cites in support of its 

conclusions in the March 30 Order is found in the ISO/RTO Metrics report submitted by six 

RTOs and ISOs on August 31, 2011, in response to a Commission staff report on ISO/RTO 

performance metrics in separate Docket No. AD10-5-000.  However, the ISO/RTO Metrics 

report is not part of the official record in Docket No. EL05-121-006.  It is unclear whether  the 

Commission took official notice of it in the March 30 Order, and parties were not given the 

opportunity to comment or rebut the contents of the ISO/RTO Metrics report.39   Indeed, the 

                                                 
38 ICC Comments at page 9 
39 March 30 Order, at P 63. 
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ISO/RTO Metrics report does not appear on the list of officially noticed documents or the 

Commission’s electronic library for the EL05-121-006 docket.  This is procedurally curious.  

The ICC believes that the Commission violated the United States Constitution, 

Amendments 5 and 14, on Due Process of Law, which provides, “No person shall . . . be 

deprived of . . . property, without due process of law; nor shall private property be taken for 

public use, without just compensation” when it failed to provide due process of law by basing its 

March 30 Order, not on the substantial evidence on the record, but on materials not in the record 

of which FERC took official notice in its order and put into the public docket three days after it 

had already issued the order.  It did so, despite the fact that the materials addressed facts in 

dispute in the proceeding and omitted other relevant material. 

Basing its decision on matters outside the record also violates numerous procedural 

standards.  For example, under the United States Administrative Procedure Act, “when an 

agency decision rests on official notice of a material fact not appearing in the evidence in the 

record, a party is entitled, on timely request, to an opportunity to show the contrary.40  The 

Administrative Procedure Act also requires the Commission to allow cross-examination of the 

alleged facts upon which it is basing its decision.  Specifically, that “a party is entitled to present 

his case or defense by oral or documentary evidence, to submit rebuttal evidence, and to conduct 

such cross-examination as may be required for a full and true disclosure of the facts.”41  By 

waiting until after it issued its decision to disclose the facts upon which it would base its 

decision, the Commission did not allow such an opportunity in this proceeding. 

                                                 
40 Administrative Procedure Act, 5 U.S.C.A. § 556(e),  
41 Administrative Procedure Act, 5 U.S.C.A. § 556(d). 
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Further, in basing the March 30 Order on the ISO/RTO metrics report, the Commission 

would effectively allocate costs using materials that parties have not had the chance to review 

and challenge and materials that may not be well-founded.  At a minimum, the report contains 

facts in dispute, and, as such, may not even be appropriate for official notice by an agency.  The 

doctrine of administrative notice authorizes the finder of fact to waive proof of facts that cannot 

seriously be contested.42   However, the materials that purport to support the March 30 Order are 

those that address the very facts in dispute in this proceeding.  The parties in this proceeding 

should have been given an opportunity to show the contrary.43   “An agency’s experience, 

technical competence and specialized knowledge may be utilized in the evaluation of the 

evidence.  However, an agency may not use its special knowledge as a substitute for evidence 

presented at a hearing.”44  The Commission’s finding of system-wide benefits therefore is 

questionable and the flawed result may improperly force Illinois ratepayers to subsidize utilities 

and their ratepayers located in other regions.45   

Ironically, as a rationale, the Commission alleges “$2.2 billion of annual savings system-

wide that would not be possible but for the high voltage facilities.”46  Yet, while the Commission 

cites the report where it found those figures, it does not provide any sort of analysis that would 

establish the necessity of 500 kV and above transmission facilities to provide those benefits.  The 

Commission’s unsubstantiated multi-billion dollars of “benefits” of “maintaining the reliability 

                                                 
42 AmJur AdminLaw §349, 2 Am Jur. 2d Administrative Law §349. 
43 Id. 
44 Id. (emphasis added).  See Cochran v. Board of Psychologist Examiners, 171 Or. App. 324, 15 P.3d 576 (2000); 

Union Elec. Co. v. FERC, 890 F.2d 1193 (FERC improperly determined cost of equity component of utility’s 
rates by reference to the fluctuations in the rate of return of the United States government fixed-income 
obligations without granting utility opportunity to argue that such fluctuation did not adequately reflect utility’s 
cost of obtaining equity capital as required under the APA). 

45 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470 at 475 (7th Cir 2009) (“the fact that one group of 
utilities desires to be subsidized by another is no reason in itself for giving them their way”).   

46 March 30 Order, at P 97.   
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of the PJM transmission system” is not supported by substantial evidence on the record and 

therefore appears to be little more than a hopeful estimate.  It certainly fails to take into account 

the fact that the grid has been maintained reliably since its inception and the fact that the 

transmission lines in question will likely result in increased capacity costs and energy LMPs to 

consumers, primarily in Illinois and Ohio.47   

At its heart, the Commission’s statements about system benefits are limited to the 

purported benefits of being part of a network, and are not helpful in identifying benefits of 

particular 500 kV transmission lines or the set of 500 kV and above transmission lines that PJM 

has actually included in RTEP.  For example, the Commission’s discussion regarding operating 

reserve requirements for ComEd48 is related to ComEd’s participation in the PJM system and 

irrelevant to the matter at issue in this case, namely, cost allocation for 500 kV and above 

projects in PJM’s transmission expansion plan.  Similarly, without any workpapers or actual 

evidence to examine the validity of the Commission’s claims, those claims should not be relied 

upon to justify such a drastic departure from traditional cost allocation methodology.      

Basing its decision on the ISO/RTO metrics report, rather than the substantial evidence in 

the record, makes the Commission’s March 30 Order arbitrary.  Indeed, the Commission admits:  

…many of these [alleged] benefits are not quantified in this record . . . others are 
[quantified in this record], including savings related to reduced operating reserve 
requirements, lower losses, and lower outages.49   
 

                                                 
47 The Commission states, “Although PJM notes that reductions in congestion do not benefit all market participants 

equally, this reduction in congestion is a significant annual system-wide benefit to customers in the PJM footprint 
from the large long-distance high voltage reliability projects.”  (March 30 Order at P 99)(emphasis added).  The 
Commission’s statement in this regard calls to mind the story of the fellow with one arm in the freezer and one 
arm in the oven who, on average, was quite comfortable.   

48 March 30 Order at P 101-102. 
49 March 30 Order, at P 110. 
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However, the Commission’s unsubstantiated statements and PJM’s reports that were not 

subject to cross-examination are insufficient to constitute substantial evidence, so even the 

benefits that the Commission asserts that it has quantified are not legitimately on the record of 

this case.50  The Seventh Circuit Court found the Commission’s “insouciance” in reasoning that 

everyone benefits from high-capacity transmission facilities because they increase the reliability 

of the entire network and its repeated references to very high-voltage facilities as the “backbone” 

of PJM’s network to be insufficient evidence to support a socialized cost allocation 

methodology. 

Finally, while there are known cost causers for the 500 kV and above lines included in 

the 2004 RTEP, the Commission’s majority continues to speculate about what may happen in the 

future.  Speculating on such outcomes is not only misplaced, but also violates the Federal Power 

Act’s requirement that any rates or charges be just and reasonable, not unduly discriminatory or 

preferential.51   While reasonable forecasting and scenario planning may be appropriate in system 

planning, the ICC has consistently stated that the Commission should not speculate too far out 

into the future when assessing potential benefits.52  Rather, the ICC has stated that where there 

are clear cost causers, as is the case with the lines at issue in this proceeding, then the costs are to 

be allocated accordingly.  Specifically on pages 2-6 of the ICC Reply Comments referenced by 

the Commission in the March 30 Order, the ICC discussed the testimony of Dayton Power and 

Light Company witness Mr. Schnitzer who provided analysis that highlights the cost shifts that 

would result from the use of a postage stamp allocation approach instead of DFAX.  His expert 

                                                 
50 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, at 477 (2009) (agency must make a reasoned 

decision based upon substantial evidence in the record). 
51 Federal Power Act, 16 U.S.C. §824d(a)and(b).  
52 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, at 476 (7th Cir. 2009) (“alleged benefits are simply 

too speculative and unsupported to be taken into account”).   
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testimony explained that the transmission projects at issue in this proceeding were developed 

primarily to address violations of the load deliverability criterion, and in some cases related 

generator deliverability criteria, in Eastern PJM zones that were identified through PJM’s annual 

regional planning process.53   

The ICC Reply Comments discussed the expert testimony that explained how the DFAX 

analysis of the eighteen projects at issue confirms that the costs that would be allocated to load 

zones under a socialization approach bear no relation to the costs caused by these zones – not 

even to the nearest $100 million.54  Neither the Commission, nor PJM, has refuted this 

testimony.  The Reply Comments further point to Exelon witness Mr. Naumann who testified 

that the Commission’s hypothesis that in time, as more projects are constructed in both eastern 

and western PJM, the misalignment of costs and benefits will be corrected is incorrect.  Mr. 

Naumann testified that the best available information in that regard clearly shows that hypothesis 

to simply be incorrect.  In fact, with the passage of time and the introduction of more projects, 

the disproportionate cost impact apparent in the first years continues and increases over time, 

exacerbating the misalignment of benefits and costs.55  The Commission fails to refute this 

evidence and, in fact, arbitrarily ignores this testimony in the record.   

To the extent that the ISO/RTO metrics report is deemed to be relevant, the March 30 

Order has misapplied evidence from the report.  For example, in several instances, the 

Commission details billions of dollars in savings that result from PJM “planning and operating a 

reliable system” and then directly attributes those savings to the 500 kV and above transmission 

line.  Specifically, the Commission states, 

                                                 
53 ICC Reply Comments, filed June 25, 2010, at 2-3.   
54 Id., citing Schnitzer testimony, at 17. 
55 Naumann Affidavit, Initial Comments of Exelon Corporation on Remand, filed May 28, 2010, at 45.  
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These savings would not be possible but for the high voltage facilities, and the planned 
new transmission facilities at issue here, that allow the entire PJM system to be 
interconnected and continue to be operated reliably.56  
 
However, neither the March 30 Order, nor the ISO/RTO Metrics Report, provides any 

evidence upon which to base this conclusion.  Furthermore, assuming arguendo, that 500 kV and 

above lines may facilitate some of these network benefits, there is no evidence to indicate that 

500 kV and above lines are necessary to capture all of the benefits that the Commission uses to 

justify postage stamp allocation and no indication that specific 500 kV lines, such as those 

included in PJM’s RTEP, contribute to those claimed benefits.  Yet, the Commission’s Order 

still assigns all of the purported unquantifiable network benefits to 500 kV and above lines.  

Assuming that there are any such network benefits that are relevant to this case, the 

Commission’s approach clearly overstates those benefits.   

4.  The Commission Erred by Misinterpreting the Requirements of Both the Seventh 
Circuit Decision and the Cases Cited in the Seventh Circuit Decision and by Failing to 
Meet its Duty of Comparing the Costs Assessed Against a Party to the Burdens Imposed 
or Benefits Drawn by that Party. 

The Commission erred when it concluded that, in imposing cost allocation, it need not 

“require a comparison of costs and benefits for each customer (or party or utility zone) served by 

a transmission provider.”57  The Commission asserts that it is not even required to conduct a 

“cost-benefit comparison for each sub-regional group in the RTO.”58  In addition, the 

Commission apparently believes it need not assess cost causation or benefits on a project-

specific basis because the Commission declared that “system-wide benefits of higher voltage 

facilities are significant and inure to all members of PJM.”59  This interpretation goes against the 

                                                 
56 March 30 Order, at P 78-79. 
57 March 30 Order, at P 51. 
58 March 30 Order, at P 53. 
59 March 30 Order, at P 55. 
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specific language of the Seventh Circuit Court which said clearly that the Commission cannot 

use the presumption that new transmission lines benefit the entire network to avoid the “duty of 

comparing the costs assessed against a party to the burdens imposed or benefits drawn by that 

party.”60   

The ICC believes that the Commission veers off course by selectively cherry-picking 

from certain of the cases cited in the footnotes of the Seventh Circuit’s Decision while ignoring 

the actual language used and directives issued in the Seventh Circuit Decision.  For example, the 

Commission reaches to the Midwest ISO decision61 and the Western Massachusetts decision62 

both of which are cited in certain footnotes to the Seventh Circuit Decision.  The Commission 

relies on the Midwest ISO case for the proposition that it need not conduct “an entity-by-entity 

analysis of costs and benefits.” 63  The Commission relies on the Western Massachusetts case for 

the proposition that the existence of an “integrated transmission network” is the only showing 

that is needed to support the socialization of costs as with a postage stamp cost allocation. 64  

However, the actual language used and directives issued in the Seventh Circuit Decision do not 

support the Commission’s assertions on any of these points and the Commission erred by 

ignoring that language used and those directives and fails to point out the distinguishing factors 

of the cases and propositions on which the Commission relies.   

In particular, on the “entity-by-entity analysis” issue, the Seventh Circuit Court said the 

following: 

At argument FERC's counsel reluctantly conceded that if Commonwealth Edison would 
derive only $ 1 million in expected benefits from Project  Mountaineer, for which it is 

                                                 
60 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, at 477 (7th Cir. 2009). 
61 Midwest ISO Transmission Owners v. FERC, 373 F.3d 1361, at 1368-1369 (D.C. Cir. 2004) (“Midwest ISO”). 
62 Western Massachusetts Electric Company v. FERC, 165 F.3d 922 (D.C. Cir. 1999) (“Western Massachusetts”). 
63 March 30 Order, at P 51. 
64 March 30 Order, at P 51. 
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being asked to chip in (by its estimate) $ 480 million, the disparity between benefit and 
cost would be unreasonable. The concession was prudent.65 
 
Not surprisingly, we evaluate compliance with this unremarkable principle by comparing 
the costs assessed against a party to the burdens imposed or benefits drawn by that 
party.66 
 
But as far as one can tell from the Commission's opinions in this case, the likely benefit 
to Commonwealth Edison from new 500 kV projects is zero. 67 
  
So, contrary to the Commission’s representation, the Seventh Circuit Court decision 

clearly requires “a comparison of costs and benefits for each customer (or party or utility zone) 

served by a transmission provider”, otherwise the Court would not have used the terms “party”, 

“member”, or “utility” or made the references it did to “Commonwealth Edison”, which is one 

PJM utility and one transmission owner zone in PJM.   Even if it were the case, and it is not, that 

the Commission attempted to calculate the benefits to the parties but was not able to quantify the 

benefits, the Seventh Circuit Court required that the Commission still must have “an articulable 

and plausible reason to believe that the benefits [to a party] are roughly commensurate..” with 

the pro rata share assigned to such party.68  Indeed, the Seventh Circuit Court required that a 

comparison be made even if the Commission intended to rely on a “[presumption] that new 

transmission lines benefit the entire network by reducing the likelihood or severity of outages.”69 

Regarding the Commission’s proposition that the existence of an “integrated transmission 

network” is the only showing that is needed to support the socialization of costs through a 

postage stamp cost allocation, the Seventh Circuit Court Decision states that the Commission 

cannot use the presumption that new lines benefit the entire network to avoid the duty of 

                                                 
65 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, at 476. 
66 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, at 476 (emphasis added). 
67 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, at 476-477 (emphasis added). 
68 Illinois Commerce Commission et al v. FERC, 576 F.3d 470, at 477. 
69 Illinois Commerce Commission et al v. FERC, 576 F.3d 470, at 477. 
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“comparing the costs assessed against a party to the burdens imposed or benefits drawn by that 

party.”70  Contrary to the direction from the Seventh Circuit Court, the Commission has avoided 

its duty by failing to compare the costs assessed against Commonwealth Edison to the burdens 

imposed or benefits drawn by it.  Similar to the original Commission order, the Commission 

again relies on an assertion that the transmission projects at issue create significant system wide 

benefits inuring to the benefit of all PJM members.  Pursuant to the Court’s directive, however, 

the Commission cannot rely in the remand proceeding on assertions or presumptions of benefits 

when it can actually quantity the benefits.71  Further , nothing in the record indicates that such 

benefits cannot be quantified by the Commission.  This failure is particularly egregious when 

there is such clear evidence in the record showing that the costs of the projects at issue are not 

attributable to Commonwealth Edison and its retail customers.    

Beyond the Commission’s error in ignoring the directives of the Seventh Circuit Decision 

and relying on selective language in cases cited in the footnotes of that decision, the Commission 

misinterprets the meaning of the cases in those footnotes.  The Court in the Midwest ISO case 

was reviewing the allocation of the Midwest ISO’s administrative costs.  The case did not have 

anything to do with the type of transmission facility cost allocation at issue in the instant case.  

The Court in Midwest ISO did not find that a system-wide allocation approach was appropriate 

for newly constructed transmission facilities, nor did it conclude that a utility by utility 

examination was inappropriate in all circumstances.  The Court in Midwest ISO was reviewing 

                                                 
70 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470, at 477 (emphasis added). 
71 Id. (“If it cannot quantify the benefits to the Midwestern utilities from the new 500 kV lines in the East, even 

though it does so for 345 kV lines, but it has an articulable and plausible reason to believe that the benefits are at 
least roughly commensurate…then fine”)(emphasis added). 
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the allocation of an entirely different set of costs, namely the Midwest ISO’s administrative 

costs, and found that a utility by utility review was not needed for that purpose.72   

Similarly, the Commission has misconstrued Western Massachusetts.73  That case involved 

cost allocation within a very small geographic area, the area served by a single utility in western 

Massachusetts, and included evidence from flow-based models that showed how customers other 

than an interconnecting generator benefited from the upgrade.  The circumstances in that case are 

not analogous to the circumstances in the instant case or the region covered by PJM.  The 

Commission states that the alleged benefits in this case are due to the regional networked nature 

of RTOs, and that therefore, it should not have to engage in such a tedious exercise as having to 

“trace the costs and benefits to individual entities or zones” which they allege would “ignore the 

benefits provided by PJM as an integrated system.”74  However, this approach improperly 

ignores fact that PJM is not a small geographic area served by a single utility, and it ignores the 

evidence from flow-based models that showed how specific customers actually benefit from the 

lines at issue.  Thus this case is distinguishable from Western Massachusetts and the 

Commission erred by failing to take into account these factual distinctions.   

5.  The Commission Erred by Establishing an Unjust and Unreasonable Cost 
Methodology that Allocates Costs to Load for Which there are no Commensurate 
Corresponding Benefits; Many of the Alleged Benefits that the Commission Finds to be 
Produced by New 500 kV and Above Projects in PJM are Not Benefits that Redound to 
Load, But the Costs of Such Facilities are Passed Through to Load Under the Postage 
Stamp Cost Allocation Approach. 

In the March 30 Order, the Commission discusses queued interconnection requests for 

wind generators “in the western part of PJM”, citing particularly, “northern Illinois.”75   The 

                                                 
72 Midwest ISO Transmission Owners v. FERC, 373 F.3d 1361, at 1368-1369 (D.C. Cir. 2004). 
73 Western Massachusetts Electric Company v. FERC, 165 F.3d 922 (D.C. Cir. 1999). 
74 March 30 Order, at P 54.   
75 March 30 Order, at P 89-91. 
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Commission specifically notes PJM’s statement that it would “require significant new 

transmission capability” not only to deliver this energy, but also to address the network facilities 

within ComEd and eastern regions of the PJM footprint needed “to ensure deliverability of these 

new resources.”76  From this observation the Commission concludes that “additional 

transmission in western PJM” may be required to accommodate these interconnection requests.77   

The insinuation of these statements by the Commission is that new 500kV or above transmission 

facilities would enable wind generation to be interconnected to the PJM grid and that load, 

particularly load in northern Illinois, would benefit from that action.  However, the Commission 

does not specifically draw this conclusion from the statements it makes about queued wind 

generators, nor could it.   

While construction of transmission to enable that wind production to be sold into the PJM 

market would certainly benefit those wind generation developers and may benefit load-serving 

entities in eastern PJM which face obligations to meet renewable energy standards, no link can 

be made to benefits of such actions redounding to ComEd zone load, even though the costs of 

any new 500 kV and above transmission would be imposed on ComEd zone load under the 

postage stamp cost allocation methodology.  Indeed, the construction of transmission to enable 

the delivery of low-cost wind generation from northern Illinois to eastern PJM may actually 

harm the load in northern Illinois by raising locational marginal energy prices at nodes in the 

ComEd zone and raising the capacity price faced by loads in the ComEd zone.  Forcing load in 

northern Illinois to also bear a peak load ratio share of the costs of the transmission under the 

postage stamp cost allocation approach would be to add insult to injury. 

                                                 
76 March 30 Order, at P 90 citing PJM’s 2010 RTEP, at 272.   
77 March 30 Order, at P 91. 
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The Commission extrapolates more generally from its observations about queued wind 

generation to all generation stating: 

High voltage transmission lines not only benefit those that import power.  These projects 
provide benefits to the exporting area as well.  For example, greater transmission capacity 
facilitates the development and construction of additional generation capacity, leading to 
increased capacity and diversity of generation.  Accordingly, access to markets at 
lowered delivered cost provides significant benefits to the exporting utility and area.78  
 
If the Commission intends to imply from these statements that ComEd load will benefit 

from new transmission facilities that permit generation capacity and energy to be exported from 

Illinois, the Commission is mistaken.  In Illinois, the generators are not owned within the utility 

structure - ComEd in this case.  Rather the generators are owned by other Exelon subsidiaries 

and by independent power producers, none of which are regulated by the ICC.  So, if the owners 

of those generators are able to obtain increased profits due to new transmission facilities enabling 

increased capacity and/or energy sales over a broader area, the benefits will go to those 

generators.  Since such generators are not under retail regulation, the ICC has no tools to ensure 

that the benefits that the generators obtain will flow through to load in the form of retail rate 

offsets (as was traditionally the case).  Consequently, for the Commission to force the load to pay 

for the transmission facilities that enable the generators to increase profits through increased 

capacity and/or energy sales is to impose costs divorced from benefits received. 

The Commission further cites an excerpt from Exelon Corp. in Docket No. AD09-8-000 

(Sept. 21, 2009) regarding the implications for transmission policy from the unequal national 

distribution of renewable development potential and draws the conclusion that: 

ComEd too recognizes the wide distribution of benefits associated with new, regionally-
planned, high voltage transmission facilities.79    

                                                 
78 March 30 Order, at P 94. 
79 March 30 Order, at P 95. 

20120427-5342 FERC PDF (Unofficial) 4/27/2012 4:24:58 PM



 

27 

 

 
However, once again, the Commission’s conclusion is misplaced and the Commission’s 

implication that load in the ComEd zone necessarily benefits is also mistaken.  First, it should go 

without saying that Exelon and ComEd are two different entities and to always attribute the 

statements of one to the other is a questionable practice.  Second, neither the interests of Exelon 

nor ComEd are necessarily aligned with the interests of customer load in the ComEd zone of 

PJM, but load customers are the entities that will be forced to bear the costs of new 500 kV and 

above transmission facilities under a postage stamp cost allocation.  Indeed, Exelon has a 

transmission development subsidiary whose line of business is to develop and own transmission, 

including 500 kV and above facilities.  So, while Exelon may benefit from the development of 

new 500 kV and above transmission facilities, the load in the ComEd zone does not necessarily 

benefit. 

The Commission asserts without support that, “Since all load interconnected to the 

transmission network receives benefits, it is reasonable to allocate costs based on a methodology 

that recognizes the benefits of PJM’s integrated high voltage regional transmission system.”80  

However, in all the examples described above, the Commission errs in implying that alleged 

benefits will flow through to load.  Therefore, the Commission’s simplistic approach fails to 

meet cost causation/beneficiary pays principles of transmission cost allocation and, thereby, 

violates the Federal Power Act. 

 

 

 

                                                 
80 March 30 Order, at P 125. 
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6.  The Commission Erred by Choosing a Cost Allocation that is Speculative and not 
Shown to be Just and Reasonable; the Commission did not Establish that a Postage 
Stamp Transmission Cost Allocation Captures Change-in-Use Benefits Over Time any 
Better than a Static DFAX Allocation.  

In the March 30 Order, the Commission criticizes the use of DFAX in part because the 

Commission claims that changes occur over time to generator, load and flow patterns as well as 

other structural changes and DFAX does not account for those changes.81  In particular, the 

Commission states that the DFAX method “provides no determination of benefits from high 

voltage transmission facilities when flow patterns change because of changes in daily, seasonal 

and annual usage.”82   

To the extent that the Commission is implying that the postage stamp method for cost 

allocation better accounts for changes in facility usage patterns over time than the DFAX 

method, the Commission is incorrect.  Neither postage stamp nor DFAX directly evaluates 

transmission usage, as measured by energy flows (MWh).  DFAX measures the contribution to 

demand that utilities put on a constrained transmission facility at the modeled peak hour.  DFAX 

is a MW based concept.  The postage stamp method annually calculates the each PJM 

transmission owner zone’s share of the total of the non-coincident peak demands for all PJM 

transmission owner zones.  Like DFAX, the postage stamp cost allocation approach is a MW 

based concept.  So, because neither the DFAX method nor the postage stamp method evaluates 

energy usage, as measured by MWh, there is no basis for the Commission’s implication that 

postage stamp method does a better job of tracking the benefits of facility or system usage 

changes over time.  In reality, neither method directly measures that factor.  To the extent that 

one method can be said to do a better job of track usage on particular 500 kV and above 

                                                 
81 March 30 Order, at P 38. 
82 March 30 Order, at P 43. 
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facilities, the nod would have to go to DFAX because, at least that method measures demand 

contributions on a particular facility, whereas the postage stamp method evaluates a transmission 

owner zone’s demand on the entire system (so no conclusion at all can be reached about usage of 

a particular facility from that method).  The ICC believes that choosing a method that is 

primarily based upon speculating on the future and ignores the actual known facts is neither just 

nor reasonable. 

7.  The Commission Violates the APA “Arbitrary or Capricious” Standard by Drawing 
Conclusions which Cannot Reasonably be Reached from the Materials Cited by the 
Commission.  

The courts will review Commission orders under the “arbitrary or capricious” standard of 

the Administrative Procedure Act, seeking to determine whether they are “arbitrary, capricious, 

an abuse of discretion, or otherwise not in accordance with law.”83  To survive this review, the 

Commission “must ‘examine the relevant data and articulate a satisfactory explanation for its 

action including a rational connection between the facts found and the choice made.’ ”84 The 

Commission's factual findings are conclusive if supported by substantial evidence.85  The 

Commission has failed to meet these standards here.   

A flaw that runs throughout the March 30 Order, particularly Section VI.B.2 (Paragraphs 

56-125) is that conclusions reached by the Commission cannot reasonably be drawn from the 

materials cited by the Commission.  One example of this type of flaw appears in Paragraph 82 of 

the March 30 Order and in the associated Footnote 146.  Therein, the Commission discusses a 

                                                 
83 5 U.S.C. § 706(2)(A); Braintree Electric Light Department, et al. v. FERC, 667 F.3d 1284 (DC Cir. 2012); see 

PSEG Energy Res. & Trade LLC v. FERC, 665 F.3d 203, 207–08 (D.C.Cir.2011); TNA Merch. Projects, Inc. 
v.FERC, 616 F.3d 588, 591 (D.C.Cir.2010). 

84 PPL Wallingford Energy LLC v.FERC, 419 F.3d 1194, 1198 (D.C.Cir.2005) (quoting Motor Vehicle Mfrs. Ass'n 
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S.Ct. 2856, 77 L.Ed.2d 443 (1983)). 

85 Federal Power Act, 16 U.S.C. § 825 l(b). 
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list of “emergency events” that PJM posts on its web-site.86  The Commission asserts that this list 

shows that “western PJM has been experiencing more potential reliability problems in recent 

years.”87  Setting aside the Commission’s mis-definition of what constitutes “western PJM” 

which is discussed in Section III.2 above the list only shows actually experienced “emergency 

events” recorded by PJM.  In and of itself, the list cannot reasonably be used to identify 

“potential reliability problems” with the existing transmission facilities as the Commission 

suggests.   

Similarly, the Commission has not shown that the “emergency events” recorded on 

PJM’s list were not, or cannot, continue to be reasonably addressed through operational and/or 

market actions.  The list cited by the Commission is not directly part of PJM’s transmission 

expansion planning process.  Beyond that, the Commission has not demonstrated that any 

particular “emergency events” on the list are tied to any particular 500 kV project in PJM’s 

transmission expansion plan or that will be in PJM’s transmission expansion plan.   In short, the 

list cited by the Commission is irrelevant for the purposes of this case and cannot be used by the 

Commission to support the Commission’s assertion that postage stamp cost allocation for 500 

kV and above transmission facilities is just and reasonable. 

The example cited by the ICC here is just one example of this kind of widespread flaw in 

the Commission’s March 30 Order.   

 

 

 

                                                 
86 The list can be found at https://emergproc.pjm.com/ep/guest_login.htm.   
87 March 30 Order, at Footnote 146. 

20120427-5342 FERC PDF (Unofficial) 4/27/2012 4:24:58 PM



 

31 

 

8.  The Commission Erred in Misinterpreting Sensitivity Analyses Provided by PJM, in 
Concluding that a Static DFAX Analysis is Inherently Defective, and in Failing To Even 
Take the Analysis Into Account in the New Rate Design.    

In the March 30 Order, the Commission stated as follows, 

The static DFAX focus on a single constraint at a single point in time cannot 
capture the ability of high voltage facilities to relieve multiple constraints over 
broad areas and long periods of time.88   
 
However, as will be explained below, to the extent that the Commission has identified 

shortcomings in the DFAX method they are not inherent shortcomings in the DFAX method or 

load flow analyses in general. 

Part of the Commission’s rationale for rejecting the use of the DFAX methodology in the 

March 30 Order is the Commission’s conclusion that the DFAX approach, as currently applied to 

projects below 500 kV, understates some utilities’ contributions to the need for 500 kV and 

above facilities.89   The Commission based this conclusion on the analysis provided by PJM in its 

response to the Commission’s questions in the paper hearing stage of this proceeding.90  The 

Commission cites the DFAX analysis that the Commission asked PJM to perform on a set of 

eighteen 500 kV and above projects and which was described in PJM’s Response.  The 

Commission criticizes DFAX as not considering “all the violations” that the RTEP projects are 

expected to resolve and asserting that DFAX does “not reflect the secondary violations related to 

the overloaded facility.”91    

The ICC believes the Commission has misinterpreted the data provided by PJM and has 

made an error in reasoning by using that data as part of its rationale for concluding that DFAX is 

not a appropriate tool to use in allocating costs for 500 kV and above facilities.  

                                                 
88 March 30 Order, at P 41. 
89 March 30 Order, at P 121. 
90 March 30 Order, at P 121, citing PJM April 13 Response at 7, 9 and 19.  
91 March 30 Order, at P 121. 
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In its Response, PJM describes the assumptions it used to perform the DFAX analysis for 

the eighteen 500 kV and above projects as requested by the Commission in its notice of paper 

hearing. 92 In that description PJM states that, in performing the DFAX analysis requested by the 

Commission for higher voltage facilities, it used only the worst violations listed in RTEP the 

year the particular project was placed into RTEP.93  PJM conducted its analysis for the Response 

in this way because PJM’s practice had been to only present to the Transmission Expansion 

Advisory Committee the list of overloaded facilities and the contingency events resulting in the 

greatest overload on each overloaded facility. 94  

In addition to its response to the Commission’s specific questions, PJM also provided 

certain sensitivity analyses in its Response.  One of these used the Susquehanna-Roseland project 

as an example.95  In conducting that sensitivity analysis in 2010 for its Response, PJM revisited 

the initial analysis that it had performed in 2007 and determined that the Susquehanna-Roseland 

project would resolve “143 violations associated with the 20 facilities found to be overloaded in 

the 2007 RTEP”.96   In its 2010 sensitivity analysis, PJM evaluated the modeled flows taking into 

account all violations identified at that time and compared those results with those produced by 

“the more limited number of historic violations relieved by the line at the time of its approval in 

RTEP.”97  The results of that comparison are shown in the chart on page 19 of PJM’s Response.  

As noted by the Commission, the results of PJM’s sensitivity analysis on the 

Susquehanna-Roseland project did change the percentage shares that would be attributable to 

                                                 
92 PJM April 13 Response, at 1-8. 
93 PJM April 13 Response, at 6. 
94 PJM April 13 Response, at 7. 
95 PJM April 13 Response, at 18-19. 
96 PJM April 13 Response, at 7. 
97 PJM April 13 Response, at 18. 
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some zones.98  However, the ICC does not agree with the Commission’s conclusion that the 

results of PJM’s scenario analysis shows that the use of a DFAX analysis for transmission costs 

allocation for 500 kV and above facilities is inherently defective.99  In reality, the shortcomings 

of DFAX that the Commission points to are not inherent shortcomings of the DFAX method.  To 

the extent that they are shortcomings at all, they are shortcomings in the way that PJM conducted 

the DFAX analysis for the Response that the Commission required PJM to provide.  Therefore, 

the Commission’s criticisms of DFAX in the March 30 Order, to the extent they are valid at all, 

are not bases to reject use of DFAX in conducting cost allocation for 500 kV and above projects 

in PJM. 

Furthermore, a review of the sensitivity analysis provided by PJM shows that although 

the inclusion of all violations would increase the contributions of some western transmission 

zone such as ComEd (0.28 percent to 0.4 percent) and Dayton (0.03 percent to 0.05 percent), the 

contributions from those zones is nearly de minimis.100  This is not surprising, given the great 

distance of the ComEd and Dayton zones from the PSEG zone.  The PSEG zone also showed an 

increase (40.70 percent to 50.03 percent).  This is also not surprising since the PSEG zone was 

where a large share of the primary reliability violations was located, and the PSEG zone also had 

a good share of the associated secondary violations.  However, allocations based on DFAX 

which includes all identified violations will still largely allocate costs to where the primary 

violations occur.   

                                                 
98 March 30 Order, at P 121. 
99 The Commission’s conclusion is an over-reach not only because the Commission misinterprets the analysis, but 

also because such an over-arching conclusion cannot reasonably be reached based on analysis for only a single 
project. 

100  PJM April 13 Response, Docket No. El05-121, at 18-19.  

20120427-5342 FERC PDF (Unofficial) 4/27/2012 4:24:58 PM



 

34 

 

To reject the use of DFAX on the (incorrect) basis that it ignores “secondary” violations 

and to substitute an approach (“postage stamp”) that ignores both primary and “secondary” 

violations is not sound reasoning.  The DFAX method provides specific information about cost 

causation that is particularly useful in crafting a just and reasonable cost allocation method.  

Indeed, as PJM showed with its sensitivity analysis, there are multiple variations in the way that 

the DFAX calculation could be performed and different variations might shed additional light for 

the issue of cost allocation in the same way as multiple photographs of a scene taken from 

different angles can improve insight on a topic.  Similarly, to the extent that the Commission is 

concerned about the DFAX method’s emphasis on “a particular period in time,”101 the DFAX 

could be supplemented by other flow-based methods as described by PJM in its   “Survey of 

Transmission Cost Allocation Issues, Methods and Practices.”102  

As such, the Commission erred in finding the DFAX methodology inherently defective.  

The ICC believes that the Commission’s failure to even consider the evidence that it provided in 

determining the rate design was arbitrary, capricious and manifestly contrary to the Federal 

Power Act requirement that rates be just and reasonable. 103     

9.  The Commission Erred by Arbitrarily and Capriciously Failing to Consider 
Alternative Approaches in the Record, such as  Commissioner LaFleur’s 
Recommendation to Begin with what is Valuable and Search for a Solution that Bridges 
any Remaining Gaps.    

The Commission erred by arbitrarily ignoring possible alternatives in the record and by 

failing to consider Commissioner LaFleur’s recommendation to her colleagues in this case to 

“require PJM to adopt a hybrid approach, and send the case to a settlement judge to work with all 

                                                 
101 March 30 Order, at 18. 
102 “A survey of Transmission Cost Allocation Issues, Methods and Practices”, at 34-37. 
103 See, Chevron USA v. Natural Resources Defense Council, Inc. et al., 467 U.S. 837, at 843, 844 (1984)(agency 

action will not get deference if arbitrary, capricious, and manifestly contrary to the statute). 
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relevant stakeholders to develop the appropriate ratio and the schedule on which it would phase 

to full postage-stamp cost allocation.”104  With the understanding that the schedule on which 

such a hybrid or blend would phase to full postage-stamp cost allocation may be “never”, 

Commissioner LaFleur’s recommendation is eminently more reasonable than the Commission’s 

arbitrary approach.    

As has been demonstrated throughout the long and tortuous history of this case, exclusive 

application of the postage stamp cost allocation method to new 500 kV and above transmission 

facilities is not just and reasonable, is unduly discriminatory and is unduly preferential in 

violation of the Federal Power Act.  The Commission has not provided anything in the March 30 

Order which would lead a reasonable person to a different conclusion.  However, the difficulties 

in developing a just and reasonable cost allocation method are not intractable and the 

Commission would do well to embrace Commissioner LaFleur’s recommendation to solve this 

problem with existing cost allocation elements that have demonstrated their value (e.g., flow-

based methods like DFAX) and blend in other cost allocation methods as needed to bridge any 

gaps in the flow-based methods’ ability to identify additional direct beneficiaries.   

The Commission acknowledges that the record in this case would enable the development 

of cost allocation blends or hybrids.105  PJM’s March 10, 2010 Report106 was submitted to the 

Commission in this case on April 13, 2010 by PJM and is in the record in this case, as well as the 

parties’ suggested alternatives, cited by the Commission,107 provides a starting point on which a 

just and reasonable alternative to the postage stamp method can be developed.  For example, 

                                                 
104 March 30 Order, LaFleur Dissent, at 3. 
105 March 30 Order, at P 49. 
106 “A survey of Transmission Cost Allocation Issues, Methods and Practices” March 10, 2010. 
107 March 30 Order, at Footnote 70. 
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PJM’s March 10, 2010 Report  describes the features of flow-based alternatives to DFAX.108  

Similarly, computer-based production cost modeling methods can be used to estimate changes in 

LMP distributions due to new transmission facilities.  In addition, consideration may be given to 

allocating costs to generators that benefit from the construction of transmission facilities.109  

However, the majority dismissed Commissioner LaFleur’s reasonable recommendation to 

search for a just and reasonable hybrid or blend by stating, “the structure and implementation of 

such approaches were not adequately addressed in the record of this proceeding.”110  The 

Commission does not dismiss the efficacy of developing a blended or hybrid method for 

transmission cost allocation, rather the Commission states that the search for such a solution can 

be conducted “within the context of compliance with Order No. 1000” and that such forum 

would be a “more efficient commitment of the Commission and stakeholder resources than 

further evidentiary hearings in this proceeding.”111   On the contrary, the need to develop a just 

and reasonable rate design for the projects at issue in the instant case--which means all new 500 

kV and above projects that have been placed in PJM’s RTEP since the adoption of Opinion 494 

and all new 500 kV and above projects that will be placed in PJM’s RTEP up until PJM’s Order 

1000 compliance filing is made effective by the Commission—is important enough to be 

addressed by the Commission at this time and in this case, and administrative procedures could 

be adopted to facilitate that effort.  Indeed, the matter is both important and urgent.  The need to 

develop a just and reasonable rate design for the projects at issue in the instant case cannot fairly 

                                                 
108 “A survey of Transmission Cost Allocation Issues, Methods and Practices”, at 34-37. 
109 “A survey of Transmission Cost Allocation Issues, Methods and Practices”, at 23. 
110 March 30 Order, at Footnote 70.  It is notable that the Commission went out of its way to take into account 

evidence that was not in the record, to the extent that such evidence was thought to bolster the majority’s preferred 
postage stamp cost allocation method, but no accommodation was made to enhance the record regarding hybrid or 
blended cost allocation methods. 

111 March 30 Order, at Footnote 70. 
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be avoided or dismissed in hopes that the parties will develop a just and reasonable cost 

allocation methodology that will be applied to all 500 kV and above projects that are placed into 

PJM’s RTEP after the date that the Commission makes PJM’s Order 1000 compliance filing 

effective, which is a different set of projects from the set that is at issue in this case. 

In short, the Commission erred by adopting a cost allocation method in this case—

postage stamp—that is not just and reasonable, and compounded that error by refusing to initiate 

administrative procedures to identify a just and reasonable cost allocation method, as 

recommended by Commissioner LaFleur. 

10.  The Commission Erred by Failing to Make its Decision Based upon the Substantial 
Evidence in the Record, Failing to Provide Parties an Opportunity to Respond to the 
Materials Relied Upon for the Decision, Failing to adhere to the Cost Causation Method 
of Cost Allocation, and Failing to Examine the Decision’s Impacts in their Entirety. 

By ignoring the record evidence and instead relying on items not in the record but on 

which it took official notice after issuing the decision, the Commission violated the 

Administrative Procedure Act (“APA”) procedures for adjudications.112  The Commission failed 

to inform the interested parties of the matters of fact asserted.  In so doing, the Commission also 

violated the APA’s arbitrary and capricious standard of review.  

In Williston Basin Interstate Pipeline Company v. FERC, the Court articulated the 

standard of review to be applied by the United States Court of Appeals on petitions for review.113  

The Court in that case said that the Commission’s orders will be reviewed under the APA’s 

arbitrary and capricious standard.114  The Court’s role in this context is “limited to assuring that 

the Commission's decision-making is reasoned, principled, and based upon the record.”115  To 

                                                 
112 5 USCA §554 (b)(3),  
113 Williston Basin Interstate Pipeline Company v. FERC, 165 F.3d 54 (DC Cir. 1999) (hereinafter, “Williston”) 
114 See Union Pac. Fuels, Inc. v. FERC, 129 F.3d 157, 161 (D.C.Cir.1997); 5 U.S.C. § 706(2)(A) (1994) .  
115 Pennsylvania Office of Consumer Advocate v. FERC, 131 F.3d 182, 185 (D.C.Cir.1997).  
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this end, the Court will examine the orders on review to ensure that the Commission has 

considered the relevant data and “articulate[d] ... a rational connection between the facts found 

and the choice made.”116  The Commission’s March 30 Order fails to meet this standard.  There 

is no rational connection between the facts in the record in this proceeding and the choice made 

by the Commission to socialize costs.  Moreover, the Commission failed to consider the relevant 

data, such as the overwhelming evidence on the record of the significant cost disparities to states 

in western PJM, the reliability violations in eastern PJM for which the lines at issue have been 

designed to address, and the lack of need for the lines and absence of reliability concerns in 

western PJM.  Instead, the Commission engaged in an after the fact data dump of alleged factual 

material on which it relied for its decision, and it denied the parties due process to apprise and 

rebut it.   

         It is well-established that “[a] party is entitled ... to know the issues on which the decision 

will turn and to be apprised of the factual material on which the agency relies for its decision so 

that he may rebut it.  Indeed, the Due Process Clause forbids an agency to use evidence in a way 

that forecloses an opportunity to offer a contrary presentation.”117  The Due Process Clause and 

the APA require that an agency setting a matter for hearing provide parties with adequate notice 

of the issues that would be considered, and ultimately resolved, at that hearing; this requirement 

ensures the parties’ right to present rebuttal evidence on all matters decided at the hearing.118   

                                                 
116 Association of Oil Pipe Lines v. FERC, 83 F.3d 1424, 1431 (D.C.Cir.1996).   
117 Id. at 63, quoting, Bowman Transp., Inc. v. Arkansas-Best Freight System, Inc., 419 U.S. 281, 288 n. 4 (1974); 

see also Hatch v. FERC, 654 F.2d 825, 835 (D.C.Cir.1981); United Gas Pipe Line Co. v. FERC, 597 F.2d 581, 
586-87 (5th Cir.1979) (“The law will not tolerate ... after-the-fact, in fact retroactive, imposition of standards,” 
especially where there is “no evidence either to support or justify” the new standard.).   

118 U.S. Const. Amends. 5, 14; Administrative Procedure Act, 5 U.S.C.A. §554(b)(3). Public Service Commission of 
the Commonwealth of Kentucky v. FERC, 397 F.3d 1004, 1012 (DC Cir. 2005)(Court granted petition for review 
where the Commission failed to place petitioners on notice that it would consider an incentive based premium, and 
ultimately applied the adder in MISO’s case without considering any record evidence.  In so doing, the 
Commission denied petitioners and other parties a chance to present their side of the case). 
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In Williston, the Court’s concern centered, on whether the Commission's order setting the 

long-term growth matter for hearing provided Williston Basin with adequate notice of the issues 

that would be considered, and ultimately resolved, at that hearing.  In particular, the Court 

questioned, among other things, whether substantial record evidence supports the actual GDP 

figure adopted by the Commission for use in calculating Williston Basin's rate of return on 

common equity.  The Court found, among other things, that the Commission's second step, by 

which it reached the precise long-term growth estimate of 5.85 percent, lacked adequate support 

in the record.  While the Court did not take issue with the Commission's decision, on a general 

level, to use GDP data in estimating long-term growth, the problem was that there were 

conceivably a number of estimates of GDP created by different entities and based on different 

economic assumptions.  Yet, the Commission, after substantially modifying the scope of its long-

term analysis, and without forewarning to the parties, simply teased two GDP figures from the 

background section to a single exhibit to reach the result at issue in that case.119  The Court said 

that, “[t]his was a bizarre conclusion to the hearing.  It is undisputed that the record in the 

hearing had been created largely in response to a specific concern over the suitability of industry-

specific DRI data for use in the DCF model. No party at the hearing had presented, advocated, or 

even mentioned the use of GDP data. In light of these circumstances, we find that the 

Commission neither explained nor supported its choice of the DRI and EIA estimates of GDP 

contained in the existing record.”120    

Similarly here, the Commission’s decision was a bizarre conclusion to the hearing.  The 

record in the hearing was created for the purpose of addressing the Court’s concerns that the 

                                                 
119 See J.A. 315; Williston Basin, 79 FERC at 62,390.  
120 Id. 
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Commission’s decision lacked record evidence below.  Yet, the Commission largely ignored the 

record evidence presented on remand, and instead based its decision on items on which it took 

official notice after the issuance of its decision and a report not in the record but from another 

docket entirely – items containing facts clearly in dispute. No party at the hearing had presented, 

advocated, or even mentioned the use of most of the Commission data upon which it relied.  

Respectfully, this was not reasoned, principled decision-making based upon the record. 

A Court will defer to an agency’s expertise, “so long as its decision is supported by 

‘substantial evidence’ in the record and reached by ‘reasoned decision-making,’ including an 

examination of the relevant data and a reasoned explanation supported by a stated connection 

between the facts found and the choice made.121  In ELCON, the Court said that the Commission 

relied exclusively on economic theory to justify the adoption of a rate design based on marginal 

costs.  “But, especially in a case of this sort – where the agency has given lip service to a 

theoretical design and then inexplicably distorted the theory in its application – mere reliance on 

an economic theory cannot substitute for substantial record evidence and the articulation of a 

rational basis for an agency’s decision.  While, we might defer to FERC’s application of this new 

theory in another case, we cannot do so here where the agency failed to address potentially 

serious problems with the new rate design. . .”122   

Similarly, in this case, the Commission has relied on its unsubstantiated theory that ‘in 

the end everything evens out’ to substitute for substantial record evidence, and it has failed to 

articulate a rational basis for its decision.  The Commission has further failed to address the 

serious problems with the new rate design, namely the extraordinary differences in the 

                                                 
121 Electricity Consumers Resource Council v. FERC, et al., 747 F.2d 1511, at 1513-1514 (DC Cir. 1984) 

(hereinafter, “ELCON”), citing, Burlington Truck Lines v. United States, 371 U.S. 156, 168 (1962); Memphis 
Light, Gas and Water Division v. FPC, 504 F.2d 225, 230 (D.C. Cir. 1974); 16 U.S.C. §825l (1982).   

122 Id. at 1514.   
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distribution of allocated costs resulting from applying the postage stamp method as opposed to 

the DFAX method from eastern to western PJM, the unduly discriminatory and unduly 

preferential rates that result from the new rate design, the resultant subsidies from western to 

eastern loads in PJM, the unjustified departure from the cost causation principle – ignoring the 

known cost causers of the lines at issue and failing to allocate those costs accordingly.123   

The Courts agree that the governing principle for assessing the validity of a public utility 

rate design is that “cost burdens should follow cost causation.”124  Here, the Commission failed 

to apply this pragmatic approach.  Moreover, the Supreme Court has said that impact testimony 

is very important.125   Yet, the impact testimony in this proceeding was completely ignored.  

Exelon’s witness, Mr. Naumann, for example, testified that with the passage of time and the 

introduction of more projects, the disproportionate cost impact apparent in the first years 

continues and increases over time, exacerbating the misalignment of benefits and costs.126  Even 

if the socialization method itself were deemed to be just and reasonable, it is the end result 

reached that is controlling in the determination of whether the rates are just and reasonable.  

Here, looking at the total effect of the March 30 Order viewed in its entirety, the resulting cost 

disparities are undeniable, and the costs allocated are nowhere near roughly commensurate with 

any alleged benefits received by the ComEd zone in Illinois.  The undue disadvantage to the load 

                                                 
123 Illinois Commerce Commission et al. v. FERC, 576 F.3d 470 at 476 (7th Cir. 2009) (generalized system benefits 

is not enough to justify requiring subsidies for an increase in electric costs caused by a particular project; where 
there is no evidence in the record that seeks to quantify the alleged benefit or even show that such a benefit has 
occurred, the alleged benefits are simply too speculative and unsupported to be taken into account). 

124 St. Michaels Utilities Commission v. FPC, 377 F.2d 912 (4th Cir. 1967); Public Service Co. of Indiana v. FERC, 
575 F. 2d 1204, 1211 (7th Cir. 1978); see Seminole Electric Cooperative, Inc., Florida Power and Light Co., 32 
FERC ¶63,087, at 65, 225 (1985)(applying the Supreme Court’s criteria of pragmatism when viewing in its 
entirety the result that would be reached, the evidence on the record shows rates based on new cost allocation may 
not be in the public interest and have not been shown to be just and reasonable where cost shifts would occur with 
the new cost allocation).   

125 FPC v. Natural Gas Pipeline Co., 315 U.S. 575 (1942); FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944).  
126 Naumann testimony, at P 61.  
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in western PJM and undue preferential treatment for load in eastern PJM is clear.  Therefore, the 

Commission must reconsider this decision and find a just and reasonable alternative. 

IV.  CONCLUSION 

WHEREFORE, for all the reasons discussed above, the ICC hereby requests rehearing of 

the Commission’s March 30 Order on Remand and any and all other appropriate relief. 

      Respectfully Submitted, 
 
 
      /s/ Christine F. Ericson 
          ____________________________ 
      Christine F. Ericson 
      Deputy Solicitor General and 
      Special Assistant Attorney General 
      Illinois Commerce Commission 
      160 N. LaSalle St., Suite C-800 
      Chicago, IL 60601 
      (312) 814-3706 
      (312) 793-1556 (fax) 
      cericson@icc.illinois.gov   

                                                                      
       ILLINOIS COMMERCE COMMISSION 

 

Dated:  April 27, 2012 
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 Dated at Chicago, Illinois, this 27th day of April, 2012. 

 
      /s/ Christine F. Ericson 
      _____________________________ 
      Christine F. Ericson 
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      Illinois Commerce Commission 
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      Suite 800-C 
      Chicago, IL 60601 
      (312) 814-3706 
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