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September 27, 2010 

 

Dennis H. Sober  

Hearing Examiner  

Maryland Public Service Commission  

6 St. Paul Street, 16th Floor 

Baltimore, Maryland 21202 

 

Re: In the Matter of the Application of the Potomac Edison Company d/b/a Allegheny 

Power for a Certificate of Public Convenience and Necessity to Construct the 

Maryland Segments of a 765 kV Electric Transmission Line and a Substation in 

Frederick County, Maryland – PSC Case No. 9223 
 

Dear Mr. Sober: 

 

 By way of this letter the Office of People’s Counsel (“OPC”) advises the Commission of 

OPC’s position as to the numerous interventions that have been filed in this matter, as well as the 

status of its discovery conducted to date and comments regarding the setting of a procedural 

schedule. 

 

Petitions to Intervene 

 

 With respect to the numerous intervention petitions that have been filed in this matter, 

OPC has no objections to the granting of any petition so long as the petitioner does not hold 

it/him/herself out as representing the interests of residential consumers as ratepayers of regulated 

public utilities.  OPC is the statutory legal representative of those consumers pursuant to the 

Public Utility Companies Art., P.U.C. §§2-201 and 2-204. 

 

Discovery Status 

 

 On July 13, 2010, the Commission issued Order No. 83469 pursuant to which it found 

that while Potomac Edison Company d/b/a Allegheny Power (“Potomac Edison” or “Applicant”) is a 

proper applicant for a certificate of public convenience and necessity (CPCN) to construct a 765 kV 

electric transmission line and substation in Frederick County, Maryland (“PATH Project”), the 

Applicant had not yet filed a complete application.  Potomac Edison filed a supplement to its 

Application on July 16, 2010.  Thereafter, on or about July 26, 2010, the Commission accepted the  
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Application for filing and ordered the commencement of discovery.
1
  In accordance therewith, 

OPC timely delivered to the Applicant Data Request (“DR”) Nos. 2 and 3, on August 13
th

 and 

September 2
nd

, respectively.   
 

Since the July 26 Order, OPC has encountered a number of issues that have substantially 

impeded its discovery.  First, the Applicant has filed three sets of direct testimonies:  (i) direct 

testimonies dated December 2009 (“Original Testimony”), (ii) supplemental direct testimonies 

dated July 16, 2010 (“July 16 Testimony”), and (iii) further supplemental direct testimonies 

dated September 14, 2010 (“September 14 Testimony”).  Each new set of testimony, particularly 

the July 16 and September 14 Testimonies, introduced significant new information, changes and 

revisions from the previously filed set.  For example, the filing of the September 14 Testimony 

was necessitated by a load flow modeling error, discovered at least two months ago by PJM 

Interconnection, L.L.C. (“PJM”), whose testimony is both part of the Application and crucial to 

its approval.  The error has partially invalidated some of the earlier technical studies of the 

reliability need for the PATH Project, and now requires that additional studies be performed 

and/or prior studies be redone by PJM, thus slowing the availability of responses to DRs.   

 

Thus, before establishing a pre-hearing procedural schedule, the Hearing Examiner 

should require the Applicant to file an Application that is complete rather than a moving target.  

Only thereafter should a procedural schedule with hearing dates be set.  In essence, the 

September 14 Testimony, filed just two weeks ago, constituted a substantial amendment by 

Potomac Edison of what the Commission and the parties had reasonably considered to be the 

“complete” Application as of the July 26 Order.  This has already caused OPC additional time 

and expense because its expert has had to “back up” and review work he had already performed 

as well as submit revised DRs previously asked in connection with earlier Applications.  

 

Second, based upon OPC’s experience to date, any procedural schedule should allow for 

additional time for review and analysis of DR responses.  A number of OPC’s previously filed 

DRs deal with highly technical matters, including load flow data, load flow studies, and other 

technical computer models.  Review and analysis of responses to these requests are particularly 

time consuming.  For example, when working with load flow and other technical computer 

models, it is necessary to first reach a convergent solution with the model based upon data 

provided by the Applicant or PJM before any additional analysis, such as an analysis of possible 

alternative solutions, can then be performed.  Follow-up DRs are thus required in order to obtain 

all relevant “base-line” details and assumptions underlying these technical matters.  Once 

received, OPC will require several weeks for review and analysis of this base-line information as 

well as preparation of further follow-up DRs before OPC will be in a position to prepare reply or 

surrebuttal testimony.   

 

                                                 
1
 See Order No. 83501 (the “July 26 Order”).   
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Third, a number of OPC’s DRs address data or information claimed by the Applicant to 

be critical energy infrastructure information (“CEII”), requiring confidential treatment.  Based on 

this assertion, the Applicant has refused to provide this information to OPC until a 

confidentiality agreement has been executed.  While OPC and the Applicant have been engaged 

in negotiations, a final agreement has not been reached, and regrettably but candidly, may 

require motions practice.  Until the dispute resolves, responses to these highly relevant OPC DRs 

won't be available for review, preparation of follow-up requests, or analysis.  Further, although 

the parties have reached agreement with respect to the confidentiality of trade secrets and other 

commercial information, the Applicant has refused to execute a final agreement until the parties 

have resolved their differences over CEII, thus further delaying OPC’s receipt of critical 

information.  

 

Fourth, upon proper motions practice, the Hearing Examiner will soon be requested to 

order the Applicant and PJM to perform certain calculations concerning the economics and 

reliability of alternatives to the proposed PATH line.  Thus far, the Applicant refuses to provide 

such information.
2
  PJM, as the grid operator for the PJM region, is in the unique position of 

having sole access to certain information and details about the transmission system, as well as 

the capability to perform calculations.  Moreover, neither OPC nor its expert has the data, 

software or computing capability to perform them. 

 

Finally, OPC recommends that the Hearing Examiner order PJM to complete the 

Alternative Studies (hereinafter defined) by a date certain, and that any procedural schedule 

provide intervenors with sufficient time to engage in discovery of the Alternatives Studies prior 

to the submission of rebuttal testimony. In a letter dated March 8, 2010,
3
 OPC specified several 

assumptions in response to discussions at the earlier Transmission Expansion Advisory 

Committee (“TEAC”)
4
 meetings wherein Paul McGlynn, PJM General Manager, System 

Planning Division, had stated that PJM would consider stakeholder input in connection with the 

design of sensitivity analyses to be performed as a part of the 2010 RTEP process,
5
 including the 

development and performance of side-by-side comparisons of various alternatives to the PATH 

Project (the “Alternatives Studies”).  PJM continues to expressly represent to members of the 

TEAC that PJM is developing and will perform the Alternative Studies.  When asked in an OPC  

                                                 
2
  For example, see Applicant’s Response to OPC Data Requests 3-2(b) and (c) (cost/benefit analysis), 3-6 (analysis 

of reliability violations as a result of a lower load forecast), and 3-8 (calculation of congestion savings), copies of 

which responses are attached hereto as Attachment A.   
3
 See OPC’s letter, attached hereto as Attachment B. 

4
 The TEAC is tasked with providing advice and recommendations to PJM’s Board of Managers to aid it in the 

development of the Regional Transmission Expansion Plan (RTEP) 
5
 The RTEP is a plan for the enhancement and expansion of the PJM transmission facilities in order to meet the 

demands for firm transmission service, and to support competition, in the PJM region on a reliable, economic and 

environmentally acceptable basis.  PJM Operating Agreement, Schedule 6, Sec. 1.1. 
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DR for the date by which the results of the Alternatives Studies would be available, however, the 

Applicant responded that “[N]o deadline has been set, given the more immediate need to address 

the studies needed to submit corrected supplemental testimony in light of the identified TrAIL 

impedance modeling error.”
6
  Inasmuch as the evaluation of alternatives are integral to the 

consideration of any CPCN for a proposed transmission line project, the performance and results 

of the Alternatives Studies are critical to this proceeding.   

 

Procedural Schedule 

 

For all of the foregoing reasons, OPC cannot agree to a procedural schedule at this time.  

Instead, we recommend that a status conference be set for late October, for the purpose of 

reviewing the status of the Application and discovery among the parties.  

 

       Respectfully submitted 

 

       

       /electronic signature/ 

       Anne L. Johnson 

       Assistant People’s Counsel 

 

 

       /electronic signature/ 

       Gary L. Alexander 

       Assistant People’s Counsel 

 

ALJ/mcm 

cc: Terry J. Romine, Executive Secretary 

 All Parties of Record 

                                                 
6
 See Applicant’s Response to OPC Data Request No. 3-59(a), attached hereto as Attachment C.   


