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1. INTRODUCTION 

On September 20, 20 10, PATH Allegheny Virginia Transmission Corporation ("PATH- 

VA") filed with the State Corporation Commission ("Commission") an application seeking 

approval and certification of electric transmission facilities under Va. Code § 56-46.1 and the 

Utility Facilities Act ("Facilities Act"), Va. Code § 56-265.1 et seq. The requested approval is 

for the Virginia portions of the Potomac-Appalachian Transmission Highline ("PATH") Project, 

a 765 kilovolt transmission line that would extend from Putnam County, West Virginia, to 

Frederick County, Maryland . The line, as proposed, would traverse the counties of Clarke, 

Frederick, and Loudoun within the Commonwealth of Virginia. 

Pursuant to Rule 110 of the Commission's Rules of Practice and Procedure ("Rules" or 

"Rules of Practice"), 5 VAC 5-20-110, the Staff of the State Corporation Commission ("Staff") 

hereby moves for a Commission ruling that the PATH application, as currently filed, is 

incomplete . Consistent with this request, Staff moves that this proceeding be held in abeyance 



pending completion of the application by PATH-VA. Additionally, Staff asks for an expedited 

waiver of the requirement of 5 VAC 5-20-160 that Staff file a memorandum of completeness or 

incompleteness in this proceeding . 

11 . MOTION 

A. The PATH Application Is Incomplete Because It Fails To Provide Information 
Required by the Commission in Case No. PUE-2009-00043 . 

1. 2010 Regional Transmission Expansion Plan 

The current PATH application does not start from a blank slate. The PATH Project was 

previously proposed for Commission approval in Case No. PUE-2009-00043 . In its Order 

Granting Withdrawal entered in that case, the Commission approved PATH-VA's voluntary 

withdrawal of its original application without prejudice to any future application for approval of 

the PATH Project.' In doing so, the Commission specifically directed that any such future 

application - including the application currently before the Commission - must include, among 

other things, "information regarding . . . PJM's 201 0 or later [Regional Transmission Expansion 

,,2 Plan] . . . . This requirement was based on, and consistent with, a Hearing Examiner's 

recommendation that "any future application for the PATH Project must be based on PJM's 2010 

or later RTEP . 0 

Because PJM's efforts on the 2010 RTEP remain ongoing, the current application does 

not - and indeed cannot at this time - satisfy the Commission's filing requirements in Case No. 

' Application of PA TH Allegheny Virginia Transmission Corporation, for certificates ofpublic convenience and 
necessity to constructfacilities : 765 k V Transmission Line through Loudoun, Frederick and Clarke Counties, Case 
No . PUE-2009-00043, Order Granting Withdrawal (Jan . 27, 201 0) ("Order Granting Withdrawal") . 

' Id at 5 . 

3 Application of PATH Allegheny Virginia Transmission Corporation, supra, Report of Alexander F . Skirpan, Jr, 
Senior Hearing Examiner at 20 (Jan . 6, 201 0) . 
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PUE-2009-00043. As indicated by the direct testimony of Steven R. Herling, Vice-President of 

Planning for PJM, submitted on behalf of PATH-VA, "the ultimate 2010 RTEP will be a 

compilation of studies performed throughout 20 lo.,,4 The current application includes 

information about the 2010 RTEP process, and analyses developed during the course of that 

flongoing" process . 5 However, the Order Granting Withdrawal of the 2009 PATH application 

refers to a completed plan and not to information regarding "work performed to date on the 2010 

RTEP. ,6 The filing requirement for information regarding the 2010 RTEP, or a subsequent 

RTEP, necessarily contemplates the existence of such a plan at the time of filing . Otherwise, this 

requirement would appear to have little, if any, meaning. 

The incomplete application, if deemed accepted for filing purposes, puts undue pressure 

on the ability of Staff and other potential participants to evaluate material aspects of PATH-VA's 

proposal . It is Staff s understanding that presently the 201 0 RTEP has not been finalized for 

approval by PJM's Board of Directors and that analytical work on alternatives to the PATH 

proposal is ongoing. The results of such analysis may have a direct and substantive impact on 

the evaluation of the applicant's proposal, including consideration of alternatives . Allowing the 

clock to begin running on PATH-VA's incomplete application would leave Staff, potential 

respondents, and other interested persons with inadequate options for reviewing the proposal . If 

the application is deemed complete, Staff and others must decide whether to allocate their 

limited resources to investigation of ongoing RTEP analyses and results that are only 

preliminary . This is difficult tojustify, especially for parties that may have already expended 

4 Direct Testimony of Steven R. Herling at 37 . 

5 Direct Testimony of Paul F. McGlynn, General Manager in PJM's System Planning Division, at 14 . 
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significant resources to evaluate the original application only to see it ultimately withdrawn by 

PATH-VA. An alternate course parties could take would be to wait for the completion of the 

2010 RTEP, rather than analyzing preliminary information. While this option may mitigate the 

potential for wasting resources, the ability to delay review of the PATH Project until some later, 

uncertain date is significantly constrained by federal law. Because PATH-VA proposes 

constructing PATH within a National Interest Electric Transmission Corridor ("NIETC") 

designated by the United States Department of Energy, federal siting jurisdiction over PATH can 

be invoked if the Commission has not acted within one year from the filing . 7 Fortunately, by 

requiring that the current application must be filed with information on the completed 201 0 

RTEP, the filing requirements established in Case No. PLJE-2009-00043 do not so limit the 

options of Staff and others . 

Staff does not seek an indefinite delay of this proceeding . To the contrary, once the 20 10 

RTEP is approved by the PJM Board and published, which PJM official (and PATH-VA 

witness) Herling indicates will occur in February 201 1,8 this particular filing requirement 

' 16 U.S .C . § 824p(b)(1)(C)(i) . All three Virginia counties through which the PATH proposal is routed are included, 
in their entirety, within the Mid-Atlantic Area NIETC designation . Department of Energy, National Interest Electric 
Transmission Corridor Report and Order, 72 Fed . Reg . 56,992 at 57,025 (Oct . 5, 2007), rehg denied, 73 Fed . Reg . 
12, 959 (Mar . 11, 2008), appeals consolidated and docketed, The Wilderness Society v. Dep'i of Energy, No . 08-
7174 el al. (9th Cir. argued June 8, 201 0) . 

Staff notes that federal NIETC jurisdiction can also be triggered if a nonincumbent or "merchant" transmission 
company "does not qualify to apply for a permit or siting approval for the proposed project in a State because the 
applicant does not serve end-use customers in the State ." 16 U.S.C . § 824p(b)( I )(B) . Staff does not suggest that the 
PATH application cannot be considered by the Commission because PATH-VA is a merchant transmission 
company . To the contrary, Virginia law allows PATH-VA, which is incorporated as a public service company 
under the laws of Virginia, to file and have considered its application to construct and operate the PATH Project. 
The Commission has already considered and granted a certificate requested by one merchant transmission company, 
the Trans-Allegheny Interstate Line Company, in Case Nos . PUE-2007-00031 and -00033 . Rather, this motion 
asserts that the Commission's consideration of the PATH application should commence only once it is complete . 

' Direct Testimony of Steven R. Herl ing at 4 1 . 
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established in Case No. PUE-2009-00043 can be satisfied and this case should move forward, 

provided that all other filing requirements, including those addressed below, are satisfied . This 

recommendation is fully consistent with Rule 80 of the Commission's Rules of Practice, 

5 VAC 5-20-80, which requires that any application to initiate regulatory proceedings before the 

Commission contain all "information required by law or regulation." Here, PATH-VA's 

application simply does not contain information specifically required by a prior Commission 

order . 

2 . Original PATH Route Information 

The current PATH application appears to include an admission that a second filing 

requirement from the Order Granting Withdrawal of the 2009 PATH application has not yet been 

met. In addition to information from the 201 0 RTEP, the Order Granting Withdrawal required 

that any future application for the PATH Project must include "information regarding . . . the 

PATH Project's original routes (including routes that do not impact Virginia), consistent with the 

information provided regarding other proposed and alternative routes . "9 Asindicatedby 

PATH-VA, the "original routes" referenced in this order are routes that, unlike the current 

proposal, go through the Bedington Substation in West Virginia . 10 

Exhibit 5.13 to the current PATH application is a supplemental report that PATH-VA 

apparently compiled in response to this filing requirement." However, Exhibit 5 .B includes the 

following qualifications : 

9 Order Granting Withdrawal at 5 (emphasis added) . 

'0 Exhibit 5.13 at 2-4 . 

" Id. at 2. 



the so-called "PATH Original Configuration" was notfully 
developed to the stage of comprehensive alternate routes with the 
detail level generally presented in transmission certification cases, 
comparable to the Proposed Route or Alternative Routes set out in 
the [Line Route Evaluation and Environmental Report]. 12 

the information in this supplement is comparable to the potential 
routes in the Line Route Evaluation and Environmental Report 
(LRE) filed with the Virginia State Corporation Commission, but 
does not include the preliminary design information that was 
developedfor the Proposed and Alternate Routes in the LRE 13 

Accordingly, the current PATH application, on its face, appears deficient for the 

additional reason that the application fails to provide information on the original PATH route in 

a manner "consistent with" the information provided on the proposed and alternate routes . 

B. The PATH Application Is Incomplete Because It Fails To Provide Information 
Necessary for Review Under Va . Code § 56-265.4 . 

As discussed above, PATH-VA seeks Commission approval under the Facilities Act. 

Va . Code § 56-265 .4 of the Facilities Act states, in relevant part, that : 

No certificate shall be granted to an applicant proposing to 
operate in the territory of any holder of a certificate unless and 
until it shall be proved to the satisfaction of the Commission that 
the service rendered by such certificate holder in such territory is 
inadequate to the requirements of the public necessity and 
convenience; and if the Commission shall be of opinion that the 
service rendered by such certificate holder in such territory is in 
any respect inadequate to the requirements of the public necessity 
and convenience, such certificate holder shall be given reasonable 
time and opportunity to remedy such inadequacy before any 
certificate shall be granted to an applicant proposing to operate in 
such territory . 

12 Id at 3 (emphasis added) . 

13 Id at 4 (emphasis added) . 
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W 
Va. Code § 56-265 .4 is applicable to this case because PATH-VA proposes to operate 

transmission facilities within the certificated service territories of three Virginia public service 

companies: Dominion Virginia Power ("Dominion"), Northern Virginia Electric Cooperative 

("NOVEC"), and Shenandoah Valley Electric Cooperative ("Shenandoah") . 14 However, the 

PATH application does not provide any evidence, as contemplated by Va. Code § 56-265 .4, that 

the current electric service of Dominion, NOVEC, or Shenandoah is "inadequate to the 

requirements of the public necessity and convenience." The application merely indicates that 

"[n]one of the three electric utilities has objected to the proposed construction of the Virginia 

Segments ."' 5 

In recognition of the property rights conferred by approval of a certificate of public 

convenience and necessity,' 6 the express requirements of Va. Code § 56-265 .4, if satisfied, 

would put existing certificate holders on notice to come forward with any alternative remedial 

measures of their own. Any such alternatives may bear upon the Commission's evaluation of the 

need specifically for the proposed PATH Project . In this regard, Staff notes that the direct 

testimony of PATH-VA witness Herling includes discussion of "reconductoring or rebuilding the 

Mt. Storm-Doubs line," a project that has been proposed by Dominion for evaluation in the 

ongoing RTEP process. 17 Also of note is that Dominion has qualified its position on the PATH 

Project by indicating that its "non-opposition to [the construction of PATH] does not constitute a 

waiver of its ability to advocatefor alternative projects," as reflected in the maps PATH-VA 

14 Application at 14 . 

15 Id 

16 See, e.g., Culpeper v. VEPCo, 215 Va. 189, 193-96 (1974) . 

17 Direct Testimony of Steven R. Herling at 54-56. 
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filed contemporaneously with its application. 18 Accordingly, consistent with Va . Code 

§ 56-265 .4, Staff recommends that the Commission direct Dominion, NOVEC, and Shenandoah 

to provide statements indicating whether any service deficiency currently exists within their 

respective service territories and, if so, identify any current or contemplated plan or alternative 

project that addresses such deficiency . 

C. Expedited Waiver of Rule 160 is Appropriate. 

Rule 10 of the Commission's Rules of Practice, 5 VAC 5-20-10, allows for waiver or 

modification of the Rules under appropriate circumstances. 19 Rule 160 of the Commission's 

Rules of Practice, 5 VAC 5-20-160, provides as follows : 

With respect to the filing of a rate application or an application 
seeking actions that by statute or rule must be completed within a 
certain number of days, a memorandum shall be filed by an 
appropriate member of the commission staff within ten days of the 
filing of the application stating whether all necessary requirements 
imposed by statute or rule for filing the application have been met 
and all required infori-nation has been filed. If the requirements 
have not been met, the memorandum shall state with specificity the 
remaining items to be filed. The Clerk of the Commission 
immediately shall serve a copy of the memorandum on the filing 
party . The first day of the period within which action on the 
application must be concluded shall be set forth in the 
memorandum and shall be the initial date of filing of applications 
that are found to be complete upon filing . Applications found to 
require supplementation shall be complete upon the date of filing 
of the last item identified in the Staff memorandum . Applications 
shall be deemed complete upon filing if the memorandum of 
completeness is not timely filed . 

18 See Attachment I (emphasis added) . This attachment is an excerpt from the full size maps submitted to the 
Division of Energy Regulation . 

'9 5 VAC 5-20-10 provides that "[w]hen necessary to serve the ends of justice in a particular case, the commission 
may grant, upon motion or its own initiative, a waiver or modification of any of the provisions of these rules, except 
5 VAC 5-20-220, under terms and conditions and to the extent it deems appropriate." 

1-h 
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Staff must file a memorandum of completeness or incompleteness by September 30, 2010, or 

else the application, as currently filed, is "deemed complete" under the Rules. Accordingly, 

because : (1) the insufficiency of the filing turns, in part, on whether the materials submitted by 

the applicant satisfy, among other things, the Commission's directives in Case No. PUE-2009- 

00043, a matter that, ultimately, only the Commission can rule upon ; and (2) the Commission's 

Rules provide for responses and a reply to this Motion, Staff requests an expedited waiver of the 

requirement that Staff file a memorandum of completeness or incompleteness within 10 days of 

the filing of an application . Otherwise, the one-year NIETC period would commence due to 

Staffs failure to file a memorandum that would, by necessity, merely repeat the arguments stated 

herein . 

111. CONCLUSION 

WHEREFORE, the Staff respectfully moves that the PATH application be deemed 

incomplete and this proceeding held in abeyance until the application is supplemented to include 

information on: (1) the 201 0 RTEP, once completed, as required by the Commission's Order 

Granting Withdrawal entered in Case No. PUE-2009-00043 ; (2) the PATH Project's original 

routes (including routes that do not impact Virginia), consistent with the information provided 

regarding other proposed and alternative routes, as is also required by the Order Granting 

Withdrawal ; and (3) the adequacy of service within the certificated Virginia service territories 

where PATH is proposed to be located, consistent with Va. Code § 56-265 .4 . Additionally, Staff 

recommends that the Commission direct Dominion, NOVEC, and Shenandoah to provide 

statements indicating whether any service deficiency currently exists within their respective 

certificated Virginia service territories and, if so, identify any current or contemplated plan or 

alternative project that addresses such deficiency . Finally, Staff requests a waiver of the 

9 



requirement that it complete a memorandum of completeness or incompleteness, pursuant to 

Rule 160 of the Commission's Rules of Practice and asks that this request be considered on an 

expedited basis . 

Respectfully submitted, 
Staff of the State Corporation Commission 

By : 
Counsel 

William H. Chambliss, General Counsel 
Willi am .charnbliss(E~scc .virginia . gov 
Wayne N . Smith, Senior Counsel 
Wayne. sm ithQscc . vi rgi nia. gov 
D . Mathias Roussy, Jr., Associate General Counsel 
Matt.roussy(@scc .virginia.gov 
Frederick D . Ochsenhirt, Associate General Counsel 
,Frederick.ochsenhirtQscc .virginia.gov 
Virginia State Corporation Commission 
P .O. Box 1197 
Richmond, Virginia 23218 
(804) 371-9671 (phone) 
(804) 371-9240 (fax) 

September 24, 2010 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing "Motion of the Staff of the State 

Corporation Commission to Hold Proceeding in Abeyance Pending Completion of the 

Application and for Expedited Waiver of 5 VAC 5-20-160" was, on this 24th day of September, 

2010, served by first class mail, postage prepaid, to : Richard D. Gary, Esquire, Hunton & 

Williams LLP, 951 East Byrd Street, Richmond, Virginia 23219 ; Karen L. Bell, Esquire, 

Virginia Electric and Power Company, Law Department, P.O . Box 26532, Richmond, Virginia 

23261 ; Patrick Toulme, Esquire, Northern Virginia Electric Cooperative, 10323 Lomond Drive, 

Manassas, Virginia 20109-3113 ; and Allen R. Ritchie, Esquire, Shenandoah Valley Electric 

Cooperative, P . 0. Box 236, Mt . Crawford, Virginia 22841-0236 . 
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