
UNITED STATES OF AMERICA 

BEFORE THE  

FEDERAL ENERGY REGULATORY COMMISSION 

 

 

 
Potomac-Appalachian Transmission Highline, LLC   ) Docket No.  ER12-2708-000 

          
 

 

NOTICE OF INTERVENTION AND COMMENTS  

OF THE ILLINOIS COMMERCE COMMISSION 

 

  

Pursuant to Rules 211 and 214(a)(2) of the Federal Energy Regulatory Commission’s 

(“Commission”) Rules of Practice and Procedure, 18 C.F.R. §§ 385.211, 385.214(a)(2) and the 

Notice issued by the Commission on October 1, 2012, setting October  19, 2012, as the deadline 

for comments and protests in the above-captioned docket, the Illinois Commerce Commission 

(“ICC”) respectfully submits the following notice of intervention and comments regarding the 

September 28, 2012 application (the “September 28 Filing”) in which  Potomac-Appalachian 

Transmission Highline, LLC , filing on behalf of its operating companies, PATH West Virginia 

Transmission Company, LLC and PATH Allegheny Transmission Company, LLC, (collectively, 

“PATH”) requested modifications to its transmission cost of service formula rate to enable the 

recovery of abandoned plant costs associated with the PATH transmission project.  

 

I. NOTICE OF INTERVENTION 

 

The ICC is a State Commission as defined in Section 1.101(k) of the Commission’s 

Rules of General Applicability, 18 C.F.R. §1.101(k).  The principal place of business of the ICC 

is 527 East Capitol Avenue, Springfield, IL 62701.  As the state regulator of public utilities in 

Illinois, the ICC has an interest that may be directly affected by the outcome of the proceeding. 

Its participation is also in the public interest. 
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The names, titles and business addresses of the persons designated for service pursuant to 

Rule 2010 (c) (1) of the Commission’s Rules of Practice and Procedure are as follows: 

Randy Rismiller     Nora A. Naughton 

Manager, Federal Energy Program   Supervisory Counsel 

Illinois Commerce Commission   Federal and External Issues 

527 East Capitol Avenue    Office of General Counsel  

Springfield, IL 62701     Illinois Commerce Commission 

       160 N. LaSalle St., Suite C-800 

      Chicago, IL 60601  

 

The ICC hereby notifies the Commission of its intervention in the above-captioned 

proceeding pursuant to Rule 214 of the Commission’s rules of practice and procedure, 18 C.F.R. 

§ 385.214(a)(2).    

 

II.  SUMMARY OF THE SEPTEMBER 28 FILING   

 

On September 28, 2012, PATH filed a Section 205 proceeding with the Commission 

seeking to modify aspects of its formula rate contained within Attachment H-19A of the PJM 

OATT.1  PATH is seeking authorization to recover $121 million in abandoned plant costs 

associated with the PATH project over a sixty month amortization period.2  PATH states that the 

costs were incurred between January 1, 2008 through August 31, 2012 and are unrecovered.3  

The costs are broadly grouped into four categories:   

(1) Engineering, procurement, and design costs are approximately $40 million;   

(2) Siting and right-of-way costs are approximately $67 million;   

(3) Costs associated with state certification proceedings are approximately $8.7 million; 

and  

(4) Administrative costs are approximately $6 million.  

 

                                                           
1
 September 28 Filing, at 1. 

2
 September 28 Filing, at 2. 

3
 September 28 Filing, at 2.  
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PATH states that the amount of abandoned plant costs is subject to on-going adjustment 

as PATH receives proceeds and incurs costs associated with the closing of transactions, such as 

transfers or sales of land.4 

PATH proposes to collect a rate of return on the abandoned costs it proposes to recover.5  

In calculating this rate of return, PATH proposes to use a return on equity of 10.9 percent which 

results from subtracting the 150 basis point transmission rate incentive adder PATH previously 

received from the overall return on equity of 12.4 percent.6  PATH proposes that the 

modifications to its formula rate be made effective on December 1, 2012.7 

 

III.  SUMMARY OF ICC POSITION 

In these comments, the ICC does not oppose PATH’s proposed administrative 

modifications to the formula rate in Attachment H-19A of PJM’s tariff to enable the subsequent 

recovery of abandoned plant costs found to be prudently incurred.  However, in its September 28 

Filing, PATH has not demonstrated the prudence of those costs, particularly in light of the fact 

that the actual costs to be recovered have not yet been finalized and are subject to change as a 

result of proceeds received and costs incurred in the course of future, unknown closing 

transactions.  If the Commission chooses to make determinations as to prudence in the instant 

proceeding, those determinations can only be made upon a complete investigation using normal 

hearing procedures because material issues of fact are at issue in this case and interested parties 

will need an opportunity and a forum to conduct discovery and challenge the prudence of costs 

sought to be recovered by PATH as abandoned plant. 

                                                           
4
 September 28 Filing, at 2. 

5
 September 28 Filing,  at 2.  

6
 September 28 Filing, at 14. 

7
 September 28 Filing, at 16. 
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Alternatively, the Commission could direct that the assessment of the prudence of 

abandonment costs sought to be recovered by PATH be conducted through annual PATH 

formula rate update filings over the course of the amortization period and discovery and 

challenge procedures be made available to interested parties under the protocols in Attachment 

H-19B of PJM’s tariff.  However, on the current record, the Commission must reject PATH’s 

assertion that “the Abandonment Costs have been demonstrated to have been prudently-

incurred”8 and the Commission must establish formal processes by which prudence can be 

determined. 

The ICC recommends that the Commission adopt measures to ensure that the revenues 

obtained from the sale or transfer of property be maximized so as to reduce the costs to 

ratepayers.  Procedures should also be adopted to ensure any transfer of property acquired for the 

PATH project to an affiliate of PATH takes place at full market value.  

PATH has failed to support its proposal to recover a rate of return on its abandoned costs, 

particularly its proposed 10.9 percent return on equity element.  The ICC recommends that the 

Commission set that issue for hearing. 

Finally, PATH has not demonstrated that its abandoned costs at issue in this case are 

appropriately allocated pursuant to the postage stamp cost allocation method currently in PJM’s 

tariff for transmission facilities 500kV and above.  If the Commission decides to allow allocation 

of PATH’s abandoned project costs using PJM’s postage stamp cost allocation method, the ICC 

notes that such decision is subject to modification depending on the outcome of the 

                                                           
8
 September 28 Filing, at 16. 
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Commission’s pending order on the requests for rehearing of its remand order in Docket Number 

EL05-121-006 and any appellate court action that may proceed from such order of rehearing.9 

 

IV.  COMMENTS    

A.  Process for Determining the Prudence of Abandoned Costs 

In its September 28 Filing, PATH is not clear whether it is asking the Commission to 

rule, in the instant proceeding, on whether the costs that PATH will subsequently flow through 

its modified formula rate are prudent or whether PATH is just asking the Commission to permit 

PATH to modify the formula in its formula rate in Attachment H-19A of PJM’s tariff to enable 

PATH to recover costs in subsequent annual formula rate updates that are determined to be 

prudent at that time using the protocols provided for that purpose in Attachment H-19B of PJM’s 

tariff.  On page 1 of the September 28 Filing, PATH states that it is “filing revisions” to 

Attachment H-19A of PJM’s tariff to “allow for recovery of prudently-incurred abandoned plant 

costs” associated with the PATH project.  Similarly, on page 14 of the September 28 Filing, 

PATH explains the revisions it proposes to make to the formula in Attachment H-19A of PJM’s 

tariff.  These statements by PATH suggest that the September 28 Filing is about the simple issue 

of administrative modifications to the mechanism of the formula in Attachment H-19A.  

However, elsewhere in the September 28 Filing PATH suggests that it is seeking a much broader 

determination from the Commission in this proceeding.  For example, on page 9 of the 

September 28 Filing, PATH asserts bluntly that “Abandonment Costs Were Prudently Incurred” 

and refers to the testimony of the PATH witnesses as support for the assertion.  So, it is unclear 

whether or not PATH is asking the Commission to make a prudence determination on the costs 

                                                           
9
 See the ICC’s request for rehearing of PJM Interconnection, L.L.C., 138 FERC ¶ 61,230 (2012) (rehg. pending), in 

Docket No EL05-121-008.   
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at issue in the instant case or not.  In any event, as explained in subsequent paragraphs, such a 

determination cannot be made by the Commission on the current record at this time.  

It is clear that the actual level of PATH’s abandoned costs cannot be established at this 

time.  For example, PATH states that the abandoned costs “are subject to going-forward 

accounting entries for debits and credits associated with the orderly closing of business related to 

development of the PATH Project, such as orderly termination of contracts and the transfers or 

sales of land purchased for development of the proposed substations.”10  PATH asserts that the 

proceeds from sales of assets and land will be used to reduce the abandoned plant account, but 

PATH acknowledges that, in some cases, closing out transactions will create additional new 

costs.11 

So, even if the PATH witnesses had demonstrated the prudence of the costs that PATH 

has already incurred, which those witnesses have not demonstrated,12 the actual level of 

abandoned costs and the actual abandoned costs themselves have not yet been established 

because PATH is still in the process of closing out transactions.  For these reasons, the prudence 

of the abandoned costs that PATH will subsequently seek to recover through the annual formula 

rate update process has not been demonstrated and cannot be demonstrated on the current record 

of the instant case. 

The ICC suggests that there are two possible procedural paths by which the prudence of 

PATH’s abandoned costs can be determined.  If the Commission chooses to make determinations 

as to prudence in the instant proceeding, those determinations can only be made upon a complete 

investigation using normal hearing procedures because material issues of fact are at issue in this 

                                                           
10

 September 28 Filing, at 12. 
11

 September 28 Filing, at 12. 
12 The ICC disagrees with PATH’s assertion on page 16 of the September 28 filing that “the Abandonment Costs 

have been demonstrated to have been prudently-incurred.”  PATH’s assertion in this regard is false because 

PATH has not made such a demonstration and cannot make such a demonstration at this time because “closing out 

transactions” are still in progress.  
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case and interested parties will need an opportunity and a forum to conduct discovery and to 

challenge the prudence of costs sought to be recovered by PATH as abandoned plant.  

Alternatively, the Commission could direct that the assessment of the prudence of abandonment 

costs sought to be recovered by PATH be conducted through annual PATH formula rate update 

filings over the course of the amortization period and discovery and challenge procedures be 

made available to interested parties under the protocols in Attachment H-19B of PJM’s tariff.  

On the current record, however, the Commission must reject PATH’s assertion that “the 

Abandonment Costs have been demonstrated to have been prudently-incurred”13 and the 

Commission must establish formal processes by which prudence can be determined.    

B.  Maximizing the Value of Any Sale or Transfer of Real Property 

Part of the PATH project abandoned plant costs include land that was acquired for 

development of the PATH project.  In this regard, the September 28 Filing notes: 

Large parcels of contiguous and strategically located land were needed for 

development of the Welton Spring and Kemptown Substations and associated 

EHV equipment, and to interconnect with the existing transmission system.  In 

December 2008, PATH-Allegheny purchased 152 acres of land for the 

construction of the proposed Kemptown Substation for $6.8 million, and in 

September 2009, PATH-WV purchased 515 acres of land for construction of the 

Welton Spring Substation for $14 million.
14

 

 

The ICC also notes the testimony of Mr. Pokrajac that states: 

 

I have used an estimate of the average annual revenue requirement under the 

PATH Formula Rate that I believe is somewhat high because it does not account 

for the likelihood of reductions to the regulatory asset balance when land 

originally acquired for the Project is transferred or sold.
15

 

 

                                                           
13

 September 28 Filing, at 16. 
14

 September 28 Filing, at 11 (footnotes omitted). 
15

 September 28 Filing, Exhibit E, at 7 (underlining added). 
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PATH states that when this land is transferred or sold and proceeds from the sale will be 

credited as a reduction to the regulatory asset.16  PATH states that this will likely result in a 

reduction to the amount of abandoned plant costs sought to be recovered.  Whether the property 

is sold outright or transferred to an affiliate, the sale price of the property will have an impact on 

the amount of abandoned plant costs ultimately paid for by ratepayers.  Accordingly, the ICC 

recommends that the Commission take positive steps to ensure that the property is disposed of in 

a manner that maximizes the reduction of the abandoned plant costs for the benefit of ratepayers 

that will ultimately be paying the abandonment costs through rates.  

In an effort to maximize the revenues received from the sale of the property for the 

benefit of ratepayers the Commission should consider requiring that sale of the property be 

completed through a public auction process or perhaps require PATH to provide documentation 

such as previous sales for comparable properties.  Such a standard could help to increase the 

revenues from sales of the PATH property and reduce the amount of abandonment costs imposed 

on ratepayers.   

C. Return on Equity  

PATH proposes to include a rate of return on the unamortized balance of abandoned 

costs.  With respect to the return on equity (“ROE”) element of this rate of return, PATH 

proposes to remove the 150 basis point ROE incentive adder previously approved by the 

Commission, resulting in a reduction in the ROE from the current 12.4 percent to 10.9 percent 

for the amortization period.17  The 10.9 percent ROE consists of two components, a base return 

                                                           
16

 September 28 Filing, at 12. 
17

 September 28 Filing, at 14. 
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on equity of 10.4 percent and incentive adder of 0.5 percent for participating in a regional 

transmission organization (“RTO”).18   

The return on equity presently used by PATH resulted from a settlement approved by the 

Commission in February of 2012.19  That settlement contained a provision establishing a four-

year moratorium on parties suggesting changes to the base ROE or any of the adders.20  Section 

3.2(b) of the settlement provides, however, that in the case of PATH’s abandonment the rate 

moratorium is no longer in effect and the rights of parties to argue the proper ROE for 

abandoned plant recovery may be re-examined and changed.21 

PATH has already relied on this section of the settlement agreement to propose the 

reduction of its ROE from 12.4 percent to 10.9 percent.  Merely removing one adder from 

PATH’s present ROE does not, however, establish that the resulting ROE is just and reasonable.  

Moreover, PATH’s 12.4 percent ROE was the result of a settlement agreement containing a 

provision that the agreement did not establish precedent.22  PATH must show that the proposed 

ROE of 10.9 percent is just and reasonable as an element of the proposed rate of return on the 

abandoned costs.  Such a showing is required amongst PATH’s obligations under Section 205 of 

the Federal Power Act.  Indeed, it is not enough to simply subtract one rate element from an 

ROE that was established by a settlement, especially when the circumstances for that settlement 

no longer exist.  Rather, PATH must file analytical support to justify its proposed ROE of 10.9 

percent.  PATH has failed to make such a showing in this filing.  The ICC recommends that the 

Commission set that issue for hearing. 

D.  Allocation of Abandonment Costs 

                                                           
18

 Docket No. ER08-386-001, PATH Offer of Settlement and Settlement Agreement (hereinafter, “Settlement Offer” 

or “Settlement Agreement”) October 7, 2011, Settlement Offer, footnote 5.  
19

 Potomac-Appalachian Transmission Highline, L.L.C., 138 FERC 61,113 (2012).  
20

 Settlement Agreement, Section 3.2.  
21

 Settlement Agreement, Section 3.2 (b).  
22

 Settlement Agreement, Section 4.5.  
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PATH presumes that the abandoned costs at issue in this case will be allocated pursuant 

to the postage stamp cost allocation method currently in PJM’s tariff for transmission facilities 

500kV and above.  For example, PATH states, 

As a regional facility under the PJM Tariff, the PATH Project’s revenue 

requirement is allocated under Schedule 12 of the PJM Tariff in accordance with 

the regional cost allocation methodology approved by the Commission.
23

 

 

Similarly, PATH’s witness, Mr. Pokrajac, provides an exhibit in his testimony which shows the 

estimated rate impact of the projected abandonment costs for each transmission zone presuming 

the postage stamp approach.24  His exhibit shows that the abandonment costs that would be 

annually allocated to the ComEd zone are $4,311,183.25  Mr. Pokrajac estimates that the 

abandonment costs would increase the ComEd transmission zone’s network transmission rate by 

0.97 percent.26 

In PJM’s April 13, 2010 “Response of PJM Interconnection, L.L.C. to Information 

Requests,” in Docket Number ER05-121-006, PJM demonstrated that, using the distribution 

factor (“DFAX”) method for identifying project beneficiaries and allocating costs, the ComEd 

zone would be allocated zero costs for the PATH project.27  PATH specifically acknowledges in 

its September 28 Filing that the purpose of the PATH project was to “deliver power from West 

Virginia to the constrained Baltimore/Washington area.”28  Therefore, the cost causation for the 

PATH project from its conception is clear, and the ComEd zone is not among the cost causers.  

The beneficiaries of the PATH project using the DFAX method are also clear in PJM’s April 13, 

2010 Response, and the ComEd zone is not among them.  The ComEd zone was never either a 

                                                           
23

 September 28 Filing, at 8-9. 
24

 September 28 Filing, Exhibit PTH-302, at 1.  
25

 September 28 Filing, Exhibit PTH-302, at 1.  
26

 September 28 Filing, Exhibit PTH-302, at 1.  
27

 “Response of PJM Interconnection, L.L.C. to Information Requests,” Docket Number ER05-121-006, April 13, 

2010, at 10.  In that PJM Response, the PATH project is referred to as the “Amos-Welton Spring-Kemptown” 

project. 
28

 September 28 Filing, at 5. 
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cost causer of the PATH project or a beneficiary thereof.  With PJM cancelling the PATH 

project and removing it from the PJM transmission expansion plan, the PATH project will never 

go into service.  This cancellation makes it all the more clear that the ComEd zone will not 

receive benefits commensurate with the abandoned costs that would be allocated to it under the 

postage stamp cost allocation method because there will not be any project benefits for anyone - 

just costs.  In the September 28 Filing, PATH, relying on Remand Order in Docket Number 

EL05-121-006 which may be subject to rehearing and appeal, provides no evidence to support 

allocation of the abandoned project costs using the postage stamp method.   

If, despite these facts, the Commission chooses to accept PATH’s proposal to allocate its 

abandoned project costs using PJM’s postage stamp cost allocation method, the ICC notes that 

such decision is subject to modification depending on the outcome of the Commission’s pending 

Order on the requests for rehearing of its Remand Order in Docket Number EL05-121-006 and 

any Appellate Court action that may proceed from such Order of rehearing.29 

   

V.  CONCLUSION 

 
WHEREFORE, for the reasons set forth above, the ICC notifies the Commission of its 

intervention in this proceeding.  The ICC also respectfully requests that, with respect to the request of 

PATH for authorization to recover abandoned plant costs associated with the PATH project, the 

Commission implement the recommendations contained herein.  

Respectfully submitted, 

 

  

                                                           
29

 See the ICC’s request for rehearing of PJM Interconnection, L.L.C., 138 FERC ¶ 61,230 (2012) (rehg. pending), 

in Docket No EL05-121-008.   
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/s/ Nora A. Naughton 

           ____________________________ 

       Nora A. Naughton 

       Supervisory Counsel, Federal Section and 

       Special Assistant Attorney General 

       Illinois Commerce Commission 

       160 N. LaSalle St., Suite C-800 

       Chicago, IL 60601 

       (312) 793-4344 

       (312) 793-1556 (fax) 

       nnaughto@icc.illinois.gov 

             

                                                                         ILLINOIS COMMERCE COMMISSION 

   

Dated:  October 18, 2012            

 

 



CERTIFICATE OF SERVICE 

 I hereby certify that I caused copies of the foregoing document of the Illinois Commerce 

Commission to be served this day upon each person designated on the official service list compiled 

by the Secretary in this proceeding in accordance with the requirements of Rule 2010 of the 

Commission's Rules of Practice and Procedure. 

  

 Dated at Chicago, Illinois, this 18th day of October, 2012. 

 

      Respectfully submitted, 

 

 

      /s/Nora A. Naughton 

      ___________________________ 

      Nora A. Naughton 

      Supervisory Counsel, Federal & External Issues  

      and Special Assistant Attorney General 

      Illinois Commerce Commission 

      160 N. LaSalle St., Suite C-800 

      Chicago, IL 60601 

      (312) 793-4344 

      (312) 793-1556 (fax) 

      nnaughto@icc.illinois.gov 

 

      ILLINOIS COMMERCE COMMISSION 

mailto:nnaughto@icc.illinois.gov

